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CURRENT TOPICS 


Government Changes and The Law 


In bidding farewell to Lorp Stmonps as Lord Chancellor 
we welcome his return as a Lord of Appeal in Ordinary. 
During his three years’ term of office as Lord Chancellor he 
has had more than a proportionate share of work and achieve- 
ment to his credit and he has every claim to return to what he 
described to the Prime Minister as the work in which he had 
spent his life. The heavy burden of his great political, 
administrative and judicial office has passed, in accordance 
with Lord Simonds’ suggestion, to a younger man. His 
successor, VISCOUNT KiLMuIR, formerly the Rt. Hon. Sir 
David Patrick Maxwell-Fyfe, Q.C., is fifty-four years of age 
and his great record of achievement at the Bar and in politics 
is too well-known to need further comment. The Rt. Hon. 
Sir LIONEL HEALD, Q.C., has the good wishes of both branches 
of the profession in resigning from the office of Attorney- 
General which he so capably filled, and Sir REGINALD 
MANNINGHAM-BULLER, Q.C., gains a well-deserved promotion. 
Youngest of those promoted to high legal office is Sir H. B. 
HyYLToON-FosTER, Q.C., now Solicitor-General. Popular on 
the North-Eastern Circuit as well as in London, and in the 
wider publicity which television accords, his is a fresh person- 
ality in the front rank of politics. 


Lord Porter 


Lorp PorTER’S well-earned retirement from the Bench, 
which was recently announced, comes at the age of 76, after 
sixteen years as a Lord of Appeal in Ordinary. We hope that 
his health will soon be fully restored and that he may enjoy 
many years of future activity. He was called to the Bar 
in 1905 after coming down from Emanuel College, Cambridge. 
After service in the 1914-18 war he took silk in 1925 and 
became a judge of the King’s Bench Division in 1934, in which 
capacity he served until 1938. Lord Porter, by universal 
admission, is one of our great judges, as well as one of our 
most delightful to appear before, and it is to be hoped that 
he will find it possible in the future to mect again from time 
to time the legions of his admirers, who have learned to 
appreciate his great qualities. He is succeeded by Lorp 
SOMERVELL OF HARROW, formerly Somervell, L.J. 


Indorsement of Cheques 

ONE proposal for amendment of the law with which 
professional lawyers appear to have been little troubled so 
far is that which would abolish the necessity for indorsement 
of a cheque when it is paid direct into a bank account in the 
payee’s name. We read that various organisations represen- 
ting the banking world, industry and local authorities are 
considering a private member’s Bill which would seek to amend 
the Bills of Exchange Act in this way. No doubt any step 
in commercial practice which experience shows to be 
unnecessary should be eliminated, and any incidental departure 
from the theory that all cheques are bills of exchange and if 
payable to order require both indorsement and delivery for 
their negotiation could be readily condoned. Had it not been 
for the consolidation of the law in 1882, the living law 
merchant might already have achieved the desired result 
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without legislation. But the proposal is becoming 
unexpectedly involved by reason of a modern practice which 
does seem to concern many people besides bankers and their 
staffs—the provision of printed words on the backs of cheques 
intended to make the signature serve both as indorsement and 
as receipt. The Federation of British Industries apparently 
wishes to retain the practice of requiring receipts on the backs 
of cheques, a practice which is often convenient for the payee 
as well as for the drawer. Yet many people prefer to give 
receipts in their own way and may resent anything in the 
nature of compulsion to give a receipt for the money before 
the cheque is cleared. If the case of a receipt-form cheque is 
to be specially exempted from the proposed amendment, 
that will be to give statutory recognition to a hitherto 
unofficial expedient. Moreover, either the definition of a bill 
of exchange as an unconditional order will have to be 
abandoned, or payees must remain free to do as some 
punctilious persons do at present—strike out the receipt form 
and write a plain indorsement by the side. Which would 
presumably not be what the Federation intends. 


Trial of Minor Offences 

THE composition of the Committee under the chairmanship 
of Sir REGINALD T. SHARPE, Q.C., which, it was announced 
on 14th October, 1954, has been appointed by the Home 
Secretary to consider the law relating to the trial of minor 
offences in magistrates’ courts, should ensure the repre- 
sentation of a wide variety of points of view. (The full terms 
of reference and membership of the Committee are given in an 
article at p. 705, post.) Under their terms of reference they must 
consider what changes, if any, should be made in the law with 
a view to saving the time of the courts and of witnesses without 
prejudicing the rights of the defendant. One of the first 
essentials, in the opinion of many practitioners and observers, 
is to transfer the relatively unskilled work of trying and 
sentencing the masses of trivial offenders to the lay justices. 
The terms of reference go a little further in that the Committee 
are asked to consider whether the law should be altered 
to permit a defendant to enter a plea of guilty without 
appearing before the court ; to permit of the easier proof of 
previous convictions where the defendant does not appear ; 
and to permit a monetary penalty, not in excess of an amount 
fixed by law, to be accepted in settlement of an admitted 
offence, without a hearing before a court if both the prosecutor 
and the accused so wish. Even with adequate safeguards of 
the accused person’s right to a hearing in court, fully brought 
to his notice, this last proposal is certain to arouse stiff 
opposition, although it cannot be denied that it would do 
much to relieve the courts of congestion and the police of a 
serious strain on their inadequate manpower. 


Damages against Hospitals 

A FIRST leader in The Times of 16th October on the subject 
of damages to hospital patients has effectively brought 
common sense to bear upon the new problems raised by the 
apparent encouragement of negligence actions against 
hospitals afforded by the Legal Aid and Advice Act, 1949, 
and the recent trend of authority in Gold’s case in 1942, 
Cassidy’s case in 1951 and the recent spinal anaesthetics case 
on the liability of a hospital for the acts of its doctors and 
nurses. (The cases were reviewed in two articles at 98 Sot. J. 
628, 644.) The leader writer, referring to the perturbation 
of doctors at the increase in actions of negligence said: “ It 
seems likely that the cost of litigation has in the past unduly 
sheltered the medical profession from the discipline of the 
law of negligence.’’” With the State more frequently appearing 
as sole defendant, or joined as co-defendant, courts, and 
particularly juries, the writer stated, may well tend to assess 
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damages more liberally. A ‘‘ not wholly idle’’ fear of the 
doctors, he continued, is that “the State may begin to 
impose on doctors rules encroaching on their clinical freedom 
and hampering medical advance.”’ The answer, he considered, 
lay in a striving after a high standard of medical work, and an 
insistence by the hospital’s managing body on being guided 
by its medical committee ‘“‘on matters affecting clinical 
procedure and organisation.”’ 


Reports of Local Authorities’ Meetings 

It has been for many years a genuine grievance, felt by 
others than those directly concerned with reporting proceedings 
at meetings of local authorities, that matters vitally affecting 
ratepayers are often deliberated upon and decided behind 
the closed doors of a committee room. According to the 
first annual report of the Press Council, published on 
14th October, a bill is being drafted to secure the right to report 
these proceedings more freely. The Bill—which will be 
framed as an amendment of the Local Authorities (Admission 
of the Press to Meetings) Act, 1908—contains proposals by a 
sub-committee of a conference of representatives of news- 
paper organisations. The report states that a deputation 
from the conference was recently received by the Attorney- 
General and had a “‘ most encouraging’ reception. In the 
present state of the law, as the report says, many new 
authorities, some popularly elected, others not, spend public 
money, and though many give the Press all that can reasonably 
be asked, others refuse to admit reporters to their meetings. 


Companies General Annual Report 

THE Companies General Annual Report for 1953 (H.M. 
Stationery Office, 1s. 6d.) which has just been published, 
shows that 286,089 companies were on the registers in Great 
Britain on 3lst December, 1953 (compared with 277,664 at 
31st December, 1952). Of these, 16,769 (16,875) were public 
companies and 269,320 (260,789) were private companies. 
During the year 1953, 13,329 (12,296) new companies were 
registered ; of these 13,189 (12,170), comprising 21 (21) 
public and 13,168 (12,149) private companies, were registered 
with a share capital, the total capital of the companies so 
registered being {87-3 million ({52 million). During the year, 
4,906 (4,649) companies were dissolved or struck off the 
registers, and winding-up proceedings were begun in 3,458 
(3,323) cases, of which 430 (445) were compulsory liquidations. 


Giving a Dog a Bad Name 

COMPARABLE with M. Jourdain’s momentous discovery 
that he had been speaking prose all his life, is the realisation, 
from time to time, of a layman that his ordinary pursuits and 
the normal incidents of his life render him liable to be described 
by lawyers by obscure and not always polite terms which 
he always thought meant something else. Did Mrs. Carlill 
appreciate, until the judges told her, that her fragrant 
purchase made her an acceptor of the proprietor’s offer ? 
When Uncle William collects his deck chair at the seaside, 
paying fourpence for three hours, is he conscious of being 
temporarily a licensee? And when he passes on to some 
youngster in the family his poor old grandmother’s thimble 
as a keepsake would he be happy with the appellation 
executor de son tort? These reflections are prompted by the 
report of a case at Brighton in which counsel (and who, in 
spite of a slightly incredulous headline in The Times, shall 
say he was wrong ?) submitted that when a bus conductor 
tells intending passengers that there is no more room they 
become trespassers if they persist in stepping on. But 
readers of this report will no doubt reflect that they have 
always understood that trespassers will not be prosecuted, 
whatever the notices say. 





the 

to 
9m 
ed, 
an 
ed 
cal 


ng 


——~—- 


a ce ee ee 


SS OS Oa eS 





October 23, 1954 THE 


SOLICITORS’ 


(Vol. 98} 705 


JOURNAL 


TRIAL OF MINOR OFFENCES 


THE Home Secretary has appointed a Departmental Committee 
to consider the law relating to the trial of minor offences in 
magistrates’ courts, and to report to him whether it should 
be amended. 

The Committee’s terms of reference require them to consider 
what changes, if any, should be made in the law with a view 
to saving the time of the courts and of witnesses without 
prejudicing the rights of the defendant. In particular, the 
Committee are asked to consider whether the law should be 
altered— 


(a) to permit a defendant to enter a plea of guilty 
without appearing before the court ; 

(6) to permit of the easier proof of previous convictions 
where the defendant does not appear; and 

(c) to permit a monetary penalty, not in excess of an 
amount fixed by law, to be accepted in settlement of an 
admitted offence, without a hearing before a court, if both 
the prosecutor and the accused so wish. 


The Chairman of the Committee is Sir Reginald T. Sharpe, 
Q.C. The members of the Committee are Mr. A. LI. Armitage, 
Fellow of Queen’s College, Cambridge; Mr. Paul Bennett, 
V.C., M.C., a Metropolitan Magistrate ; Sir John F. Ferguson, 
C.B.E., Chief Constable of Kent; Mr. N. W. Goodchild, 
O.B.E., Chief Constable of Wolverhampton ; Mr. R. M. Howe, 
C.V.O., M.C., Deputy Commissioner of Police of the Metropolis ; 
Lady Littlewood, J.P., Solicitor; Miss J. J. Nunn, Home 
Office ; Mr. D. E. O'Neill, Ministry of Transport ; Mr. J. F. 
Power, J.P., and Mr. L. M. Pugh, Solicitor, Clerk to the 
Sheffield City Justices. 

Any organisation or person wishing to give evidence 
to the Committee should write to the Secretary, Mr. T. 
Fitzgera'd, Home Office, Whitehall. 

Obviously the main consideration in appointing this 
Committee is the great waste of police time which must occur 
every day that the courts sit, when police have to attend 
to give evidence of minor traffic offences. One has in mind, 
particularly, offences of obstruction, vehicles without lights, 
waiting in “ no waiting ”’ streets or for longer than the period 
allowed for waiting, and exceeding the speed limit, and also, 
in the bigger cities, what are called “‘ simple drunks ’”’ and 
offences of soliciting. The evidence in these offences is 
nearly always brief and the occasions on which any defence 
is or could be raised are few. Some people may think that 
the best way to obviate this waste of police time is not to 
accept pleas of guilty by letter but rather to allow the 
evidence to be given in writing without the attendance of 
the police officers. There are several precedents for this. 
The Criminal Justice Act, 1925, s. 13, permits the evidence 
of witnesses who have been conditionally bound over, or 
who are ill, to be read at a trial on indictment. Evidence of 
ownership and posting, etc., may be given in certain circum- 
stances by statutory declaration under the Criminal Justice 
Act, 1948, s. 41. The same section allows evidence of 
ownership of vehicles to be given by certificate. The Food 
and Drugs Act, 1938, s. 81, allows analysts’ certificates to 
be put in evidence. Further, the Committee on Taking 
Depositions, which reported in 1949, recommended, in 
paras. 31-52 of its Report, that evidence by statutory 
declaration should be permitted before examining justices 
subject to certain safeguards. 

The summons to a defendant in a “ minor offence ’’ could 
indicate that the evidence to be given would be read to the 
court and that the witnesses would not attend, unless he or 
the court wished. In the majority of cases this would make 


little difference to the defendant, as he would not be coming 
or disputing the evidence anyhow. In case he did wish to 
dispute it, the summons would also contain a notice to the 
effect that he should himself warn the court and or police 
of his intention, so that the witnesses could attend. If he 
failed to do this and appeared before the magistrates pleading 
not guilty, it would be proper for an adjournment to be granted 
unless he admitted that the facts, as stated in the written 
evidence, were correct and only wished to raise some defence 
which did not depend on qualifying that evidence in any way. 
Quite a number of defendants, as anyone who is in the courts 
much will know, can confuse matters of defence with matters 
of mitigation. It might be thought wise to give a short 
précis in the summons of the allegations against the defendant, 
e.g., the speeds he was actually doing or the time during which 
his car was left and the amount of obstruction caused, so that 
he would know what was being alleged. The giving of such 
a précis would, it is true, lead to more work either in the police 
offices or for magistrates’ clerks, but this would surely be 
counterbalanced by the great public advantage in saving of 
police time for patrol work. It might be also that the notice 
of fine sent to a defendant who had not attended should 
specifically draw his attention to his right of appeal against 
the fine imposed, and there are some people who think that 
this right of appeal should be to the magistrates themselves 
first, if the defendant so elects, rather than to quartet 
sessions. This would often save time and expense and, where 
there was a matter of mitigation to be urged, it would seem a 
sensible thing to mention it to the magistrates concerned 
so that they could have an opportunity of decreasing (but 
never of increasing) the fine. This right of appeal would in 
no way prejudice any right of appeal to quarter sessions. 

Where the accused had been arrested and brought before 
the court next day, e.g., for drunkenness, here again written 
evidence might suffice subject to the right of the accused or 
the court to have the witnesses present. 

If evidence in writing by police officers is admitted for 
minor offences, such evidence could no doubt be given either 
by statutory declaration or by some form of certificate, with 
appropriate penalties for giving false evidence. There might 
perhaps be a penalty for making statements which were 
reckless as well as deliberately false ; also it might be wise 
to provide that the evidence of every police officer should be 
certified as approved by one of his superior officers, e.g., a 
superintendent or inspector, as this would ensure that evidence 
standing the test of cross-examination and omitting irrelevant 
matter would be before the court. The number of civilian 
witnesses whose time would be saved by giving evidence in 
writing is not so great but, no doubt, the same methods could 
be used for them if thought fit. The Magistrates’ Courts Act, 
1952, s. 82, provides a precedent for penalties for false state- 
ments in declarations or certificates proving service whether 
they are made knowingly or recklessly. Such statemerits 
need not be made before a magistrate. 

If evidence in writing is permitted, this will, one imagines, 
do away with any need for pleading guilty by letter, since the 
idea of allowing such pleas is presumably to save police time 
rather than the time of defendants. Pleading guilty by 
letter has some disadvantages. Firstly, the defendant might 
not properly understand the charge of which he is accused 
and piead guilty in error, though admittedly this would not 
happen with most of the minor offences contemplated, as there 
can seldom be much doubt whether they have been committed 
or not. Secondly, there is the danger that the letter may not 
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have come from the defendant at all. Service of a summons 
need not be personal; it can be effected by leaving the 
summons with an adult at the defendant’s last known or 
usual place of abode or by registered post, provided, in the 
latter case, that the court is satisfied that the summons has 
come to his notice. If a summons is left with a wife, she may 
not give it to her husband, because she is afraid that he will 
worry about it, and she may write to the court in his name 
instead. The court would have no knowledge whether this 
letter had come from the defendant himself or not. On the 
other hand, it is plain that these difficulties exist now; the 
courts can still deal with cases without the defendant’s 
appearance though service has been effected otherwise than 
personally, and, presumably, most well regulated courts, 
even if pleas of guilty by letter were permitted, would still 
require proof of guilt by evidence. 

More difficulties are presented by the question of proof of 
previous convictions where the defendant does not appear. 
At the moment, if the defendant is not present, his previous 
convictions are not made known to the court because he has 
no opportunity of denying them. It does occasionally happen 
that confusion arises between the records of two persons, e.g., 
father and son of the same name and address, and the only 
way in which this can be avoided, it seems, apart from 
insisting upon the defendant’s presence, is to notify him in 
advance of the previous convictions to be alleged. Care would 
have to be shown in this to prevent members of his family 
or household from seeing the convictions, and such a list 
should no doubt always be served upon him personally and 
not in any other way. Further, the list should come from 
the police and not from the court and none of the court 
officials should know about it in advance. The list, which 
the police could attach to the summons after it had been 
given to them for service, could, perhaps, also state that 
none of the convictions alleged would be made known to the 
court until the defendant had been found guilty and also 
tell him that he should come to court to deny them if he 
wished to dispute them. Here again, perhaps, if previous 
convictions had wrongfully been mentioned, he should have a 
right of appeal, if he chose to exercise it, to the same 
magistrates as well as to quarter sessions. 
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The idea of allowing police officers and other officials to 
collect fines on the spot has obvious disadvantages. It opens 
the door to bribery, misappropriation and bullying, and to 
bona fide misrepresentation of the effect of not coming to 
court. If written evidence were permitted, as suggested 
above, the police time said to be saved by this proposal of 
collecting on the spot would be saved in other ways, and one 
does not see why a defendant who has broken the law should 
be permitted to escape from coming to court if the magistrates 
feel that his attendance should be enforced. It seems, however, 
from a speech of Lord Lloyd, Under-Secretary of State for 
Home Affairs, to the Magistrates’ Association that there is 
some proposal to allow offenders to pay a penalty direct to 
some authority rather than to a policeman on the spot. 
There are precedents for allowing mitigated penalties to be 
paid direct to revenue authorities in the Vehicles (Excise) 
Act, 1949, s. 8 (3), and the Customs and Excise Act, 1952, 
s. 288, but it is another matter to extend such a power to 
criminal offences not connected with the public revenue. It 
would, in effect, give to some authority or authorities a 
power of enforcing the criminal law similar to that possessed 
by magistrates’ courts, and many will think that such a 
proposal should be resisted. 

The ideas of allowing written evidence and sending a list of 
previous convictions with the summons have the disadvantage 
that they would add to the number and complexity of forms 
which the defendant receives on service. However, we live 
in a form-filling age, and anyone who has seen a Scottish 
summons would realise that even then the summons to an 
English court would still be a simple form compared with 
that given to an offender in Scotland. Further, why should 
the time of police be wasted waiting about at court, to the 
detriment of public safety in general, merely because some 
people do not like reading forms or are too lazy to do so or 
to get someone to help them understand them ? No doubt the 
Committee which the Home Secretary has appointed will 
consider these matters and will have the advantage of hearing 
from magistrates, magistrates’ clerks and chief constables, who 
are the persons primarily concerned and with the best practical 
knowledge of them. G.s. W. 


DISCLAIMING RESPONSIBILITY FOR INTERNAL 
DECORATIVE REPAIRS 


Tue Housing Repairs and Rents Act, 1954, poses a number of 
questions for consideration. Some of these arise in connection 
with s. 30 (3) of that Act, which provides :— 

“ 30.—(3) Where neither the landlord nor the tenant is 
under an express liability to carry out internal decorative 
repairs, then if not later than the service as respects the 
dwelling-house of a notice of increase under section twenty- 
five of this Act the landlord serves on the tenant a notice 
in the prescribed form electing that this subsection shall 
apply to the dwelling-house— 

(a) the amount of any repairs increase recoverable by 
the landlord in respect of the dwelling-house shall be 
reduced by one-third ; 

(6) the value of work required by the Second Schedule 
to this Act shall be reduced in like manner ; 

(c) in determining for the purposes of this Part of this 
Act whether the dwelling-house is or was at any time in 
good repair, the state of internal decorative repair of the 
dwelling-house and any other premises shall be disregarded 


unless it is or was at the time in question such as to 
make the dwelling-house not reasonably suitable for 
occupation.”’ 


It will be observed therefore that where there is no express 
liability on either landlord or tenant to carry out “ internal 
decorative repairs,’ then the landlord may elect not to be 
deemed to be responsible for them. The effect of such an 
election by the landlord is that the repairs increase which he 
will get and the value of the work which is required to have 
been carried out to the dwelling-house are both reduced by 
one-third. 

The first point to comment on is the meaning of the phrase 
‘ express liability ’’ in s. 30 (3), supra. There is no definition 
of the word “‘ express,’’ and it is—to put it mildly—unfortunate 
that the statute in this particular instance contains no such 
definition. It is probably going too far to say that ‘‘ express "’ 
is confined to mean “ expressly in writing ’’; had it meant 
that, it is likely that the statute would have said so. It is 
“express ’’ refers to an express 
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statement either in writing or orally, but this is one of the 
many matters which must inevitably be the subject of judicial 
decision. In this connection one’s mind goes at once to a 
case—and there are thousands of such cases—where nothing 
has been put in writing or spoken by either landlord or tenant 
as to the liability for any repairs but the tenant has in fact 
quite voluntarily been doing repairs to the house for many 
years. In such a case it is submitted that there is no express 
liability on either landlord or tenant to carry out internal 
decorative repairs, and the landlord may either claim the 
full amount of the repairs increase and become responsible 
for all the repairs of the house or disclaim responsibility for 
internal decorative repairs under s. 30 (3), supra, and have 
the amount of his repairs increase reduced by one-third. 

The next question we can ask is whether it is possible for 
a landlord whose house comes within s. 2 of the Housing 
Act, 1936, to disclaim his responsibility for internal decorative 
repairs under s. 30 (3) of the Housing Repairs and Rents 
Act, 1954. In this connection it is provided by s. 2 of the 
Housing Act, 1936, as amended by s. 54 (4) of and Sched. V 
to the Housing Repairs and Rents Act, 1954 :— 


““2.—(1) In any contract for letting for human habitation 
a house at a rent not exceeding— 


(a) in the case of a house situate in the administrative 
county of London, forty pounds ; 
(5) in the case of a house situate elsewhere, twenty-six 
pounds ; 
there shall, notwithstanding any stipulation to the contrary, 
be implied a condition that the house is at the commence- 
ment of the tenancy, and an undertaking that the house 
will be kept by the landlord during the tenancy, fit for 
human habitation : 

Provided that the condition and undertaking aforesaid 
shall nut be implied when a house is let for-a term of not 
less than three years upon the terms that it be put by the 
lessee into a condition reasonably fit for human habitation, 
and the lease is not determinable at the option of either 
party before the expiration of three years.” 


Is the action of a landlord in disclaiming his responsibility 
for internal decorative repairs under s. 30 (3) of the Housing 
Repairs and Rents Act, 1954, inconsistent with his obligation 
to keep his house fit for human habitation under s. 2 of the 
Housing Act, 1936? The answer is that there is no inherent 
inconsistency between these two matters. Lack of internal 
decorative repair may in fact be slight and not render a 
house unfit for human habitation. On the other hand, 
lack of internal decorative repair may be so bad as conse- 
quentially to lead to the deterioration of the structure of 
the house. In the latter event the landlord—whether or 
not he has disclaimed responsibility for internal decorative 
repairs under s. 30 (3) of the Housing Repairs and Rents 
Act, 1954—may fail in his implied obligation under s. 2 of 
the Housing Act, 1936, to keep the house fit for human 
habitation. 

Now another point—where the landlord disclaims respon- 
sibility for internal decorative repairs under s. 30 (3) of the 
Housing Repairs and Rents Act, 1954, has this any reper- 
cussions upon an increase of rent which the landlord (or more 
likely his predecessor in title) may have obtained some years 
ago under the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, for being responsible for the repairs 
to the house? In this connection it is provided by s. 2 of 
the Act of 1920 :— 


““2,—(1) The amount by which the increased rent of a 
dwelling-house to which this Act applies may exceed the 
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standard rent shall subject to the provisions of this Act 
be as follows, that is to say . . 
(d) In further addition to any such amounts as 
aforesaid— 

(i) where the landlord is responsible for the whole 
of the repairs, an amount not exceeding 25 per cent. 
of the net rent ; or 

(ii) where the landlord is responsible for part and 
not the whole of the repairs, such lesser amount as 
may be agreed, or as may, on the application of the 
landlord or the tenant, be determined by the county 
court to be fair and reasonable having regard to such 
liability.” 

We must now look at s. 30 (1) of the Housing Repairs and 
Rents Act, 1954, which provides :— 

““30.—(1) For the purposes of this Part of this Act 
and the Second Schedule thereto and of paragraph (d) of 
section 2 of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, the landlord shall be deemed, 
as between himself and the tenant, to be wholly responsible 
for the repair of a dwelling-house in any case where the 
tenant is under no express liability to carry out any repairs.”’ 
Suppose that several years ago the landlord increased the 

standard rent of the particular house by 25 per cent. on the 
ground that he was responsible for the whole of the repairs 
to the house. Many years later, he now disclaims his 
responsibility for internal decorative repairs under s. 30 (3) 
of the Housing Repairs and Rents Act, 1954. At first sight 
it appears that a landlord who so disclaims his responsibility 
for internal decorative repairs cannot continue to draw a 
25 per cent. increase of rent which he obtained under the Act 
of 1920 on the basis that he was responsible for all the repairs 
to the dwelling-house. One might very nearly work up 
righteous indignation on the subject as against the landlord. 
However, on cool reflection, it is reasonably clear that there 
is no connection between the disclaimer of responsibility for 
internal decorative repairs under s. 30 (3) of the Housing 
Repairs and Rents Act, 1954, and the 25 per cent. increase 
of the standard rent under s. 2 (1) (d) of the Act of 1920. 
Disclaiming responsibility for such repairs is intimately 
linked with the question of the “ repairs increase ’’ under 
the Housing Repairs and Rents Act, 1954, and results in a 
reduction of one-third in the amount of the repairs increase. 
Such disclaimer has no connection with the increase of 
rent which the landlord may have previously obtained under 
the Act of 1920 because he was responsible for repairs. 
Finally, we deal with a point that is really controvetsial, and 
has already been mentioned in a letter to this journal (p. 696, 
ante). What is the operation of the “‘stopper clause’’ upon the 
landlord’s disclaimer of liability for internal decorative 
repairs under s. 30 (3) of the Housing Repairs and Rents Act, 
1954? The ‘‘ stopper clause’’ is the rather colloquial way 
of referring to the provisions of s. 24 of the Act, which provides 
in terms that the recoverable rent must not be increased, 
above twice the gross value of the dwelling-house. For the 
purpose of ascertaining the recoverable rent there must be 
excluded any rates payable by the landlord and any part 
of the rent which represents payment for furniture or services 
and any increase of rent in respect of improvements. As 
we have already noted, when the landlord disclaims responsi- 
bility for internal decorative repairs under s. 30 (3) the amount 
of repairs increase to which he is entitled is reduced by one- 
third. In a case where the recoverable rent plus the repairs 
increase does not exceed twice the gross value of the dwelling- 
house no complication of any kind arises. But where the 
recoverable rent plus the repairs increase does exceed twice 
3 
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the gross value of the dwelling-house, the excess (i.e., the 
amount above twice the gross value) is excluded or ignored. 
In the latter event it is most important to know whether the 
above-mentioned ‘‘ stopper clause ’’ operates before or after 
the amount of the repairs increase is reduced by one-third 
in a case where a landlord has disclaimed responsibility for 
internal decorative repairs under s. 30 (3). The view is here 
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expressed that the ‘‘ stopper clause ’’ operates before the one- 
third reduction in the repairs increase is made. But it must 
be admitted, on the construction of the statute, that it may 
be equally correct to take the opposite view, namely, that the 
“stopper clause ’’ operates after the one-third reduction in 
the repairs increase is made. Judicial decision is eagerly 
awaited on this point. M. 


WATER RATES AS PREFERENTIAL DEBTS IN 
WINDING UP 


MANY decisions in the law of bankruptcy are of considerable 
importance to the company lawyer because of their application 
to matters arising in the winding up of a company. They 
may be directly relevant, as where, by s. 317 of the Companies 
Act, 1948, in the winding up of an insolvent company 
registered in England the same rules are to be observed with 
regard to the respective rights of secured and unsecured 
creditors and to debts provable as are in force for the time 
being under the law of bankruptcy in England. On the 
other hand they may be relevant by close analogy, as in the 
recent case of Re Baker ; ex parte Eastbourne Waterworks Co. 
v. Official Receiver {1954) 1 W.L.R. 1144; ante, p. 574. 
Although Re Baker was decided on the wording of s. 33 (1) (a) 
of the Bankruptcy Act, 1914, the provisions of s. 319 (1) (a) 
of the Companies Act, 1948, are in very similar terms, so the 
case will be of assistance in construing the latter section. 


Section 33 (1) (a) of the Bankruptcy Act, 1914, enacts that 
in the distribution of the property of a bankrupt there is to be 
paid in priority to all other debts (enter alia) all parochial 
or other rates due from the bankrupt at the date of the 
receiving order and not exceeding one year’s assessment. 
Section 319 (1) (a) of the Companies Act, 1948, requires that 
in a winding up there shall be paid in priority to all other 
debts (inter alia) all local rates due from the company (not 
exceeding one year’s assessment) at the date of the winding- 
up order or resolution to wind up. 


The short point in Re Baker was whether a sum of money 
due to a waterworks company in respect of the supply of 
water, and termed a “ water rate,’’ was a preferential debt 
in bankruptcy by reason of s. 33 (1) (a). Danckwerts, J., 
held that the water rate was a payment for a commodity 
and was not a matter of taxation so as to fall within the term 
‘ parochial or other local rates ’’ as used in s. 33 (1) (a). 

The ratio decidendi was clearly the absence of any element 
of taxation. As his lordship observed (at p. 1146) although a 
water supply “ may for practical purposes be a necessity, 
[it] is something which need not be taken involuntarily.” 
His lordship distinguished Re Ellwood [1927] 1 Ch. 455 on the 


ground that, in that case, where a drainage rate was under 
consideration, an element of compulsion was present, the 
inhabitants of the locality covered by the drainage board 
being unable to decline drainage, or to refuse to contribute 
towards it. . 

Hitherto the case of Re Mannesman Tube Co., Ltd. {1901 
2 Ch. 93 has been cited as authority for the proposition that 
water rates were within the priority conferred by s. 33 (1) (a) 
of the Bankruptcy Act, 1914, and by s. 319 (1) (a) of the 
Companies Act, 1948. See, for example, Halsbury’s Laws 
of England 3rd ed., vol. 2 (Bankruptcy), p. 486, note (i), 
and vol. 6 (Companies), p. 662, note (r), Buckley on the 
Companies Acts, 12th ed., p. 646, and Williams on Bank- 
ruptcy, 16th ed., p. 214. In the course of his judgment in 
Re Baker, Danckwerts, J., observed that the point did not 
appear to have been argued in Re Mannesman Tube Co., Lid., 
it having been assumed that a sum payable for the supply of 
water, and therefore commonly termed a “ water rate’, was 
a preferential debt in bankruptcy. 

In Re Baker it was noted that in the Eastbourne Water- 
works Acts, 1859 to 1921, and the Waterworks Clauses Act, 
1847, the expressions ‘‘ the rate’’ and “‘ water rate” are used, 
and the rate is to be ascertained in certain circumstances by 
reference to the rateable value of the property of the occupier 
who is supplied with water. This, however, is only a method 
of computation, and does not affect the essential characteristic 
of a water rate as payment for the supply of a commodity 
as opposed to a matter of taxation. 

It is interesting, to note that the decision in Re Baker 
confirms the doubts expressed in Ryde on Rating, 9th ed., 
at p. 119, on the correctness of the assumptions made in 
Re Mannesman Tube Co., Ltd., where it is also suggested 
that if the water is not charged for by rate, but by a meter, 
then payment for the water would not appear to be a pre- 
ferential debt within the provisions as to priority now under 
discussion. Adopting this view, it may now be suggested 
that rent for a water meter should also not be treated as a 
preferential debt in bankruptcy or winding up, a view contrary 
to that in Buckley, at p. 646. H.N.B. 





COUNTY OF BUCKINGHAM DEVELOPMENT PLAN 

On Ist October, 1954, the Minister of Housing and Local 
Government approved, with modifications, the above development 
plan. A certified copy of the plan, as approved by the Minister, 
has been deposited at the undermentioned places: Clerk of the 
Council’s Office, County Hall, Aylesbury ; Area Planning Office, 
164 West Wycombe Road, High Wycombe; Area Planning 
Office, 24 Aylesbury Street, Bletchley; Area Planning Office, 
Ravenswood, 51 Windsor Road, Slough; Area Planning Sub- 
Office, Elmodesham House, High Street, Amersham. Certified 
extracts of the plan, so far as it relates to their districts, have 
also been deposited for public inspection at the offices of the 
clerks of all borough, urban and rural district councils in the 


county. The copies or extracts of the plan so deposited will be 
open for inspection free of charge by all persons interested at 
the places mentioned above between the hours of 9 a.m. and 
1 p.m. and 2 p.m. to 5 p.m. on weekdays and 9 a.m. to 12 noon 
on Saturdays. The plan became operative as from 8th October, 
1954, but if any person aggrieved by the plan desires to question 
the validity thereof or of any provision contained therein on the 
ground that it is not within the powers of the Town and Country 
Planning Act, 1947, or on the ground that any requirement of 
the Act or any regulation made thereunder has not been complied 
with in relation to the approval of the plan, he may, within 
six weeks from 8th October, 1954, make application to the 
High Court. 
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MODIFICATION OF TRUSTS: A SUCCESSFUL 
APPLICATION 


THE headnote to the report of the case of Re Lord Hylton’s 
Settlement in the Weekly Law Reports (/1954] 1 W.L.R. 1055) 
ends with the words: ‘‘ Chapman v. Chapman 
distinguished.’ There is a real distinction between the two 
cases, but it is not very readily apparent. 

The point at issue, and how fortunate for the parties that 
there was one, concerned a power of advancement. The 
settlement had been made in 1923, and by it a trust fund had 
been settled upon trust to pay the income to the settlor’s 
son, Lord H, during his life until some act or event should 
happen whereby the income, if belonging to him absolutely, 
would become vested in, or charged in favour of, some other 
person. On that event discretionary trusts were limited to 
come into operation for the benefit of Lord H, his wife and 
issue. (It was a protective trust of this kind which it had been 
sought to get rid of in Chapman v. Chapman and which, in 
that case, the House of Lords had held that the courts had 
no jurisdiction to remove (|1954) 2 W.L.R. 723, and p. 246, 
ante ; see also this Diary at pp. 296, 312 and 328, ante).) 
The settlement then went on to provide that after the death 
of Lord H the trust fund should be held in trust for his issue 
in such shares, etc., ‘“‘and with such provisions for their 
respective advancement (either overreaching the interests 
prior to this power or not) . . . and maintenance and education 
and otherwise in such manner for the benefit of such issue or 
some or one of them’’ as Lord H should appoint, with 
ultimate trusts in default of appointment in favour of 
Lord H’s children. 

Lord H had several children, and by an irrevocable appoint- 
ment he appointed as follows: (1) the trust fund and the 
income thereof from the date of the appointment should be 
held in trust for the eldest son, Mr. /, if he should attain the 
age of twenty-one years (which he subsequently did) ; (2) the 
statutory power of maintenance should not be exercised in 
favour of Mr. J except as therein stated (nothing turned on 
this part of this appointment) ; and (3) the statutory power of 
applying capital “‘ for the advancement or benefit ’’ of Mr. / 
should be exercisable with certain modifications, viz., the 
power (a) should be exercisable over the whole of the capital 
of the fund, (+) should be exercisable so as to overreach all 
prior interests during Lord H’s lifetime, and (c) should be 
exercised during his lifetime in accordance with Lord H’s 
directions to the trustees. Shortly after making this appoint- 
ment Lord H requested the trustees to advance the whole 
trust fund to Mr. J forthwith. 

The trustees applied to the court to have the settlement and 
the appointment construed, and on this application Harman, J., 
(a) held that in the settlement ‘‘ advancement ”’ was used in 
its strict sense and that Lord H had no power to direct 
payment of the whole fund to Mr. /, (b) declared that in the 
events which had happened the trust fund was held upon 
trust for Mr. J absolutely in remainder expectant on the 
death of Lord H, and (c) further declared that there was 
power under the appointment to apply the capital, either in 
whole or in part, for the advancement of Mr. J in some 
definite way as Lord H should direct, on the trustees being 
satisfied that the payment was an advancement. 

Now the principal object of the appointment in Mr. /’s 
favour, which was never concealed, was to avoid estate duty 


on the death of Lord H, an object which would be attained 
if the appointment were made and Lord H survived it by 
the statutory period of five years. The protective trusts 
upon which Lord H’s life interest was held under the settlement 
effectively prevented a direct release of that interest in favour 
of a remainderman (that was also the difficulty in Chapman 
v. Chapman); but the power of appointment in favour of 
issue in the settlement expressly provided for the making of 
provisions for maintenance either overreaching Lord H's 
protected life interest or not, and this overreaching provision 
afforded a way out of the difficulty which had not been 
available in Chapman v. Chapman. Most settlements in 
which protected life interests are limited contain a provision 
to the effect that consent to an advancement under the 
statutory or any express power shall not operate to forfeit 
the consenting life-tenant’s interest, but normally the power 
of advancement is limited in being exercisable over a part, 
normally half, of the fund only. Here the whole fund could 
be advanced, but in the judgment of Harman, J., only for 
a defined purpose. 

This takes one to the heart of this decision. The power 
which Lord H had requested the trustees to exercise in this 
case was the power which he had himself created in the 
appointment which he had made in favour of Mr. /, and it 
was a power which purported to authorise the payment or 
application of capital for the advancement or benefit of 
Mr. J]. These words ‘‘ advancement or benefit,’’ which occur 
also in the statutory power of advancement conferred by 
s. 32 of the Trustee Act, 1925 (not in this case directly 
applicable because the settlement was a pre-1926 settlement), 
are generally regarded as being of the widest import ; whatever 
be the true meaning to be attached to ‘‘ advancement,” 
the word “ benefit,’’ according to the modern view, would 
justify an out-and-out transfer of capital, with no strings 
attached, to a beneficiary within the scope of the power. 
There was, therefore, nothing improper in Lord H’s request 
to the trustees so far as the appointment was concerned, 
But the appointment was a derivative instrument depending 
for its validity on the settlement and the power there 
contained under which it had been made, and the power in 
the settlement spoke not of provisions for the advancement or 
benefit of the issue, but only of provisions for their 
advancement. 


What does and what does not constitute an advancement 
proper is a question on which there is a good deal of authority, 
much of it rather old fashioned, such as the case in which it 
was decided that it was a proper exercise of a power to 
advance a beneficiary if a sum was provided for the purchase 
for the beneficiary of a commission in the Army. The cases’ 
are conveniently gathered together in Underhill’s Law of 
Trusts and Trustees, 10th ed., p. 417, and, diverse as they are, 
they would appear to make it clear that simply putting a 
sum of money at the absolute disposal of a beneficiary is 
not an advancement in the strict sense of that term. (But 
as will be seen, there is apparently room for a difference of 
opinion on this point.) That being so, the reference in the 
appointinent in the present case to the “advancement or 
benefit ’’ of Mr. J was an excessive exercise of the power under 
which the appointment had been made so far as the extensive 
words “‘ or benefit’’ were concerned, and these words had 
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to be disregarded in considering the question whether any 
particular payment or application of capital was authorised 
by the settlement or not. 

This, as I understand it, was the ratio of this decision. 
Mr. J then appealed on the ground that too restricted a 
meaning had been given by Harman, J., to the word 
“advancement.’’ Before the appeal was heard the parties 
agreed to a compromise, one of the terms being that a sum 
should be raised out of the fund and held upon trust for the 
benefit of the persons who would be potential objects of the 
discretionary trust limited to come into operation in the 
event of a forfeiture of Lord H’s life interest. As this class 
contained unascertained persons (any future wife of Lord H 
and any future children and remoter issue) the approval of 
the court was required to the terms of the compromise. The 
question then arose whether, as the point of construction on 
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the scope of the power of advancement had been decided by 
Harman, J., there was anything in doubt which could be 
compromised, and on this the Court of Appeal were informed 
that the point of construction had been argued for a day 
and a half in the court below, and that there was a point of 
substance to be argued on appeal. The existence of a real 
dispute on a point of substance distinguished the case from 
the decision in Chapman v. Chapman. 

The Court of Appeal accepted this argument and approved 
the terms of the compromise. The report of this case thus 
affords a useful authority on the procedure to be adopted in 
this type of case and the kind of compromise which the court 
will sanction when an unascertained class has an interest 
to be considered. But a real and not a fancied point of 
dispute is essential if Chapman v. Chapman is to be 
distinguished. “ABC” 


STATUTORY RIGHTS FOR TENANT AT SUFFERANCE? 


THE rights the existence of which I propose to examine 
are those which are conferred on certain persons by the 
Housing Repairs and Rents Act, 1954, s. 10, and which, 
according to one of the text-books which have appeared, 
are available to tenants on sufferance. Under that section, 
any person who incurs expenditure in complying with a 
notice under s. 9 of the Housing Act, 1936, requiring the 
execution of works for rendering a house fit for human 
habitation, or defrays expenses incurred by the local authority 
under s. 10 of that Act, is, if he is a “‘lessee,’’ entitled to 
recover a just part of the expenditure from the “ lessor.’’ 
The fourth subsection enacts that, for these purposes, “‘ lease ”’ 
includes an underlease or any tenancy or agreement for a lease, 
etc., and that the expressions “ lessee’’ and “‘ lessor ’’ shall 
be construed accordingly. The text-book referred to says 
that “any tenancy ’’ would include a tenancy on sufferance. 


Now tenancies on or at sufferance are phenomena with 
which we all had to make ourselves familiar before going in 
for our examinations, but of which most of us have lost 
sight since qualifying for and indulging in practice. The 
suggestion that we may have to brush up our knowledge is, 
therefore, an intriguing one. 

Writers and lecturers, when dealing with the nature of 
tenancy at sufferance, sometimes take the line that the 
relationship is not a tenancy at all. Compare the language used 
by some judges about the Rent Acts “ statutory tenancy,” 
such as “ monstrum horrendum informe ingens’’: Scrutton, L.J., 
in Keeves v. Dean (1923), 93 L.J.K.B. 203 (C.A.). Still, like 
that expression, it is convenient if inaccurate (see Carter v. 
S.U. Carburetter Co. 1942) 2 K.B. 288 (C.A.)), and qualified 
justification can be found in Coke on Littleton, where it is 
laid down that there is “a great diversity between a tenant 
at will and a tenant at sufferance; for tenant at will is 
alwaies by right, and tenant at sufferance entreth by a lawfull 
lease, and holdeth cver by wrong. A tenant at sufferance 
is he that at the first came in by lawfull demise, and after his 
estate ended continueth the possession and wrongfully 
holdeth over.’’ This statement occurs, it may be said, in 
the commentary on Sect. 72, in which Littleton affirms the 
rights of a tenant at will to any rent he may have reserved, 
and does not mention tenants at sufferance at all; but the 
point is that, while Coke calls the possession ‘‘ wrongful,’’ 
he does not suggest that ‘‘tenant’’ is a misnomer. 
“Statutory tenancy "’ has been so described, e.g., in Keeves 


v. Dean, supra, and to invoke, for purposes of contrast, 
yet another judicial complaint, “ statutory tenancy ’’ has 
also been called ‘‘a somewhat inapposite expression, for it 
confers on the so-called statutory tenant no estate or interest 
in land’’ (Evershed, M.R., in Dudley and District Benefit 
Building Society v. Emerson (1949) Ch. 707). Coke's 
characterisation makes it clear that the tenant at sufferance 
has no estate, but he does not complain of the use of the 
word “ tenant ”’. 

Looking at authorities which have illustrated the position, 
it is convenient, for present purposes, to divide them into 
those tending to show that the tenant at sufferance has, 
despite the ‘“ by wrong’’ (who is being wronged ?), some 
rights worth having, and those in which the limitations on 
those rights have been emphasised. 


Among the former there is Barry v. Goodman (1837), 
2 M. & W. 768, which might be said to provide draftsmen of 
precedents with a guide: the document evidencing the 
relationship ran: “I, David Barry |the plaintiff}, hereby 
certify that I remain in the house, No. 3, Swinton Street, 
belonging to Mr. William Goodman (the defendant], on 
sufferance only, and agree to give immediate possession to 
the said William Goodman at any time he may require.” 
The plaintiff had occupied the house under a lease which 
expired ; the defendant had bought the property and the 
plaintiff had executed the document. It was not stamped. 
It is not mentioned whether any demand for possession 
was made before the defendant turned the plaintiff out ; 
argument centred on the question whether the document 
required a stamp, the plaintiff contending that a new tenancy 
had been created. Alderson, B., however, described the 
document as a mere certificate that the plaintiff's lease had 
expired ; Abinger, C.B., said it was just an admission that 
he had no interest, unnecessarily followed by an agreement 
to give up possession. 

Weeton v. Woodcock (1840), 7 M. & W. 14, coupled with 
Leader v. Homewood (1858), 5 C.B. (N.S.) 546, warrants the 
proposition that a tenant at sufferance may sever and remove 
removable fixtures put in during the term. The _first- 
mentioned decision concerned an action against the assignees 
in bankruptcy of a tenant whose lease had been forfeited, and so 
forfeited on the ground of that bankruptcy ; but all that it 
really decided was that, if they had any right to sever a 
boiler installed by the bankrupt, it was a right to collect it 
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within a reasonable time, and the time they had taken to 
assert their claim (three weeks) was toolong. It was, however, 
said by Alderson, B., that the right to remove continues 
“for such period of possession by him [the person whose 
tenancy has determined] as he holds the premises under a 
right still to consider himself as tenant ’’; which cryptic 
and provocative utterance was cited by Willes, J., in Leader 
v. Homewood. The facts of this case were that the plaintiff's 
lease had expired at Michaelmas, 1857, negotiations for a 
new grant having produced no result; on 12th October, 
the landlord served him with a demand under the Common 
Law Procedure Act, 1852, s. 213 (now in practice superseded 
by the specially endorsed writ procedure under Ord. 3, r. 6) ; 
he left ; but when two days later he came to collect fixtures 
—some severed and some not severed—he found the defendant 
(formerly his own tenant of part) in possession under a tenancy, 
and the defendant refused him entry. He sued for conversion 
and detinue, and at first instance the jury awarded him 
damages ; it was when making absolute a rule that Willes, J., 
ventured the opinion that what was meant by Alderson, B., 
was a right to consider himself tenant at sufferance. 

Then, Leigh v. Dickeson (1884), 15 0.B.D. 60 (C.A.), can be 
referred to as showing that a tenant at sufferance can have 
sufficient status to be liable for damages for use and occupa- 
tion, to be measured, not as damages for trespass, but by 
reference to the expired lease. 

On the other side, we have numerous authorities showing 
that a tenant at sufferance can be turned out or sued for 
possession without any notice being given or demand made 
(Doe d. Roby v. Maisey (1828), 8 B. & C. 767, in which a 
non-suit was refused by Tenterden, J., and Doe d. Bennett 
v. Turner (1840), 7 M. & W. 226, will suffice ; though mention 
should be made of Abinger, C.B.’s querying the proposition 
in the course of Doe d. Harrison v. Murrell (1837), 
8 C. & 1. 134). . 

A tenant at sufferance cannot, of course, make any grant 
himself, having no estate (Thunder d. Weaver v. Belcher (1803), 
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3 East 449), and the possibility of his making a claim for 
emblements was negatived in Doe d. Bennett v. Turner, supra. 
However, according to the text-book mentioned at the 
conclusion of my first paragraph, he may have a claim against 
his landlord for part of the expenses incurred in rendering a 
dwelling-house fit, or of the expenses incurred by the local 
authority when they have come down on him. What is 
necessary in order to make him liable for the execution of 
orders or for the cost of the work if executed by the authority 
is that he should be “the person having control of the [unfit for 
habitation] house ’’ (Housing Act, 1936, ss. 9 and 10), and 
by s. 9 (4), “the person who receives the rack-rent of a 
house, whether on his own account or as agent or trustee for 
any other person, or who would so receive it if the house were 
let at a rack-rent, shall be deemed to be the person having 
control of the house ’’: which may mean that the circum- 
stances in which a tenant at sufferance could satisfy the 
definition might be unusual, but would not be impossible. 
Then, looking further into the provisions for recovering 
part, introduced by s. 10 of the Housing Repairs and Rents 
Act, 1954, we find that, failing agreement, the county court 
is to determine what amount is just, having regard to (a) the 
obligations of lessor and lessee under the lease with respect 
to repairs ; (b) the length of the unexpired term ; (c) the rent 
payable under the lease, and (d) all other relevant circum- 
stances. There can, of course, be no length of unexpired 
term; and this alone would make it difficult for a court 
to determine what part (“if any’’) of the expenditure was 
“just ’’ for the purposes in hand. The same difficulty would 
arise, of course, in the case of a tenancy at will; but the 
requirement being merely that the court should “ have 
regard to’’ the factors mentioned, I do not think that it 
would be sound to suggest that the absence of any definite 
period, any more than the possible absence of obligations 
under the lease with respect to repair, would warrant the 
proposition that s. 10 could have no application to such 
tenancies. R. B. 


HERE AND THERE 


THE REGROUPING 


THE “‘ General Post ’’ regrouping of the lawyers holding office 
(or formerly holding office) in the Government has provoked, 
and is likely to go on provoking for some time to come, a good 
deal of speculation in the legal world, every bit as avid as 
the simpler sort of people for the inside story. The mentality 
which gossips round the parish pump of Lower Bagwash has 
its counterpart (of course on a grander scale) in Pump Court. 
Round the mystical, symbolic and, since the restorations, 
invisible pump there they are speculating on the true 
significance of the changes. Is it political? Can we now 
more clearly decide the line of inheritance to the Tory throne ? 
Or did a personal element play a part? So unpredictable 
is human nature that it is by no means certain that all good 
and able men will be able to endure the close proximity of 
all other good and able men, even of the same political faith 
and allegiance. So the lawyers go about asking one another 
who is more and who is less pleased by the new order. 


HAPPY RELEASE 


My own guess is that the happiest man of all is one of the 
office losers, the former Attorney-General. People have been 
foreseeing a realignment ever since, earlier this year, he told 
the Bar in cryptic but unmistakably valedictory strain that 
he did not expect to be presiding at their annual general 


meeting in 1955. The personal and financial sacrifice which 
he had made in taking up the office was obvious from the 
first. Emerging from the glowing golden vistas of patent law 
practice at its most enviable, he undertook to dwell in the 
iron- or stone-age atmosphere of Crown law where murder and 
every sort of criminality is a commonplace and the forceps 
of tax extraction must be wielded unremittingly. ~ Never was 
there an Attorney-General more conscientious and humane, 
but conscientiousness and humanity brought him neither 
repose of spirit nor happiness. The burdens, not the rewards, 
of his office loomed ever larger before him and now he has 
gone back to the world which is congenial to him and (one 
may say it because it is common knowledge) the clients who 
were eagerly awaiting his return. In the natural order ,of 
things the Solicitor-General would succeed him and the 
natural order has in fact prevailed, although (so unpredictable 
are the tides and currents of the political world) no one 
could have said for certain in advance that it would be so. 
In one quarter or another the only thing that was certain 
was the unexpected. It is no secret that at the time Sir 
Reginald Manningham-Buller won the Solicitor-Generalship, 
other Tory silks were runners and had their fervent backers 
lining the rails and cheering them on. But everyone agrees 
that since then his form has been excellent and his staying 
power has not flagged. He has the robustness of temperament 
and physique which is perhaps the most valuable ingredient 
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in the make-up of a Law Officer of the Crown. Nor has he 
been unadaptable in the field of pure law. The highest 
authorities in Revenue matters agree that in the most exacting 
test of arguing tax cases he has done very well indeed. 


ANOTHER CHANCELLOR 
It is the change in the Chancellorship that has taken the 
legal world most completely by surprise. Lord Simonds, 
emerging suddenly into the world of politics and statesman- 
ship without either the advantage or the disadvantage of a 
political past, seemed perfectly happy and comfortable on the 
Woolsack and his vigorous personality had grown in stature 
with his holding of office. He has been very different from 
that other Chancery Chancellor, Lord Maugham, to whom the 
political duties which burden the holder of the Great Seal 
were always uncongenial. Lord Simonds never appeared to 
find the Woolsack stuffed with thorns. Yet quite suddenly 
he has vacated it. He steps up in the aristocratic hierarchy 
and becomes a Viscount. He steps down in the legal hierarchy 
and resumes the office of Lord of Appeal. His successor in 
the Chancellorship abandons the high political office of Home 
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Secretary to embrace the highest legal office. He has crossed 
a significant dividing line. Dogged, indefatigable, persistent, 
he has hitherto pursued a road that might lead him either 
to the Woolsack or to No. 10 Downing Street. There can be 
no doubt that, like the late Lord Simon, he would have 
accepted the Premiership had it come within his grasp. In 
the midst of a fantastically busy life he found time to project 
and lay the foundations of a work on Spencer Perceval, one 
of the few leaders of the Bar in our history to become Prime 
Minister. He held office during part of the Napoleonic 
Wars and died dramatically, shot in the lobby of the House 
of Commons by a man unbalanced by a grievance against the 
Government, which he believed had been negligent in not 
seeking redress for various wrongs he had suffered while 
trading with Russia. Released from the labour of active 
politics, the energy of Lord Kilmuir (as he now is) may well 
find an outlet in completing the work. But the power and the 
perils of his hero’s life are henceforth not for him. He has made 
his election. Grays’ Inn, which has not bred a Lord Chancellor 
since Lord Birkenhead, will delight to honour a new star in 


its firmament. 
RICHARD ROE. 
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Winfield on Tort. Sixth Edition. By T. Exiis Lewis, B.A., 
LL.B., Ph.D., Lecturer in Law in the University of Cambridge, 
Fellow of Trinity Hall, Cambridge. 1954. London: Sweet & 
Maxwell, Ltd. £2 10s. net. 


Sincerely as the profession mourned the death of Sir Percy 
Winfield, it cannot but feel gratified at the appearance, so soon 
afterwards, of this further edition of his most famous book, a 
welcome harbinger, surely, of a long career as a citable authority. 
The readability of the work and its freshness of approach are 
well known; its comprehensiveness and sound foundation are 
such that new decisions and statutory modifications can be 
incorporated with the minimum of disturbance in its pellucid 
outlines. The new editor is both pupil and successor of Winfield. 
He excuses himself for not making drastic revision in this first 
of his editions. If he gains in boldness in the future, we shall 
judge him by the results, but let us say right away that it is 
largely the restraint which he has shown in his treatment of those 
passages where changes in the law have rendered some revision 
imperative that commends itself to us. A book such as this 
ought to remain chiefly a repository of its author’s ideas so long 
as those ideas are not rendered obsolete by the development of 
the subject. We can find elsewhere what Pollock and Salmond 
thought. Let this work remain, as it is now, Winfield’s survey 


of the law of tort and not become, as some other edited classics 
have tended to become, a survey of the views of others. 

But these fears for the future declare themselves unworthy as 
we turn the familiar pages again and find the ghosts of so many 
students’ difficulties laid in the old inimitable manner. 


Recent 


* law, the Carriage of Goods by Sea Act, 1924. 


judgments lend a hand in the laying—witness the dictum, quoted 
on p. 452, in Aymstrong v. Strain on the complex content of many 
statements of opinion. Winfield had always protested against 
too narrow a categorisation of factual statements. Candler v. 
Crane Christmas & Co. has given Mr. Lewis an opportunity for 
direct exposition where the author had been forced into conjecture, 
but he has been able to retain Winfield’s expression of regret for 
the condition of the law on the topic in question. An idiosyncrasy 
which persists is Winfield’s classification as a statement of law 
(albeit a rather special one) of a representation by A that he 
holds an authorisation by Private Act of Parliament. Here it 
would help the student to know that most other writers treat 
matters of private right as having a predominantly factual 
content. 

With its improved page headings and new sidenotes this is a 
handsome book. 


Raouc P. 
London : 


By 


The Carriage of Goods by Sea Act, 1924. 
1954. 


CoLinvAux, of Gray’s Inn, Barrister-at-Law. 

Stevens & Sons, Ltd. /1 2s. 6d. net. 

This new work by the present editor of Carver on the carriage 
of Goods by Sea has very great merits. It focuses the attention 
of the reader on one of the central features of modern shipping 
The learned author 
says of this enactment: ‘‘ A well-drafted enactment like the 
Sale of Goods Act, 1893, has the effect of crystallizing the law 
within a few decades: one such as the Carriage of Goods by Sea 
Act, 1924, puts it into confusion indefinitely. Now, nearly thirty 
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years later, every month sees some new and insoluble problem 
arising under it.’’ The author approaches the subject in an 
entirely original and, one must admit on reflection, in the most 
profitable manner: in the first three chapters which deal with 
Historical Antecedents, the Bill of Lading, and Application of 
the Act, he considers the historical, international and general 
background of the Act. He then proceeds to give a commentary 
on the sections of the Act and the articles of the Schedule in the 
light of the latest case law, with frequent references to British 
Commonwealth and American cases; this part of the work is 
founded on what the author said already in his edition of ‘‘Carver’’. 
This is followed by a chapter on the International Aspects of the 
Hague Rules in which the author discusses the countries which 
have adopted the Rules, the international effect of municipal 
legislation and the proper law of the bill of lading. Then follow 
detailed Appendices, setting out the Brussels Convention in the 
authoritative French and the English texts, the text of the Act of 
1924, the relevant Commonwealth, Colonial and American legis- 
lation, references to foreign legislation, the text of the British 
Maritime Law Association Agreement of Ist August, 1950, and 
a note on Limitation of Liability under the Merchant Shipping 
Acts. 

The present volume is a tribute to the learning and editorial skili 
of its distinguished author. It covers not merely the provisions 
of the Act and the history and background of the Act, but the 
general law of carriage of goods by sea, e.g., as far as relating to 
bills of lading, seaworthiness and deviation are explained in 
considerable detail. The facts of leading cases are summarised 
in the manner usual in textbooks and numerous extracts from 
decisions illustrate the interpretation of the Act in the courts. 
The author has succeeded in presenting one of the most obscure 
and most intricate topics of commercial law in a modern, lively, 
practical and supremely readable fashion and, by emphasising the 
commercial and international ramifications of the Act, has 
skilfully carried out an original piece of research in the branch 
of law which has now become known as business law. This book 
will be on the desk—-not on the shelves—of every legal practitioner 
concerned with commercial law, of every law student, and of 
many members of the business community who are concerned 
with shipping, forwarding and related activities. 


The Law of Merchandise Marks including the Merchandise 
Marks Act, 1953. Reprinted from Butterworth’s Annotated 
Legislation Service. By The Hon. H. FLETCHER MovuLton, 
B.A., of the Middle and Inner Temples, Barrister-at-Law, and 
P. G. LANGDON-Daviss, M.A. (Cantab.), of the Inner Temple, 
Barrister-at-Law. 1954. London: Butterworth & Co. 
(Publishers), Ltd. 17s. 6d. net. 


This is a well-written and useful handbook on a topic of 
growing practical importance in commercial law. Under the 
Merchandise Marks Act, 1953, the terms “ trade description ’’ 
and “ false trade description ’’ have been considerably extended 
and cover now many cases which were not provided for by the 
Act of 1887. The value of this work consists in the fact that the 
authors do not treat the Act of 1953 in isolation but that they 


TALKING 


October, 1954. 
HANDBOOK ON LEGAL ADVICE 
(Issued, shall we say, by the Ministry of Justice) 

Ql. Who (or what) is a solicitor ? And what not ? 

“Contrary to what appears to be a widely held view, a 
solicitor is not a disembodied being.’’ Mr. Coleman of Slough 
made this statement recently in the correspondence columns 
of a legal journal. If you have reason to suppose that your 
solicitor 7s a disembodied being, you should apply immediately 
for embodiment relief. 

QO2. What ts Embodiment Relief ? 

Embodiment Relief is what you should apply for if you 
have reason to suppose that your solicitor is (as Mr. Coleman 
says, though only to refute it) a disembodied being. 


Q3. How do I obtain Embodiment Relief ? 
Make an appointment with your solicitor. 
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give, on forty-eight pages, a clear, readable and comprehensive 
survey of the whole law of Merchandise Marks. Their account, 
written in the narrative form, is arranged in eight chapters : 
General Review of the Acts; Offences; Trade Marks and 
Trade Descriptions; Defences; Restrictions on Importation ; 
Prosecutions ; Provisions of the Merchandise Marks Acts affecting 
Civil Rights and Liabilities ; Other Statutes affecting Marking of 
Goods. It is supplemented by four Appendices, covering a 
further approximately fifty-eight pages; they contain relevant 
statutes; the many statutory instruments dealing with the 
subject; forms; and a List of Reports of the Committee 
appointed by the Board of Trade 

The two outstanding features of this work are the clear style 
in which it is written ; for instance the excellent section on false 
trade descriptions and on the use of fictitious names is a model 
of presentation of a difficult topic ; and, secondly, the references 
to the latest case law, e.g., to such cases as the ‘‘ wood vinegar ”’ 
case (Kat v. Diment {1951} 1 K.B. 34). The book can be warmly 
recommended to everybody who has to deal with this difficult 
and interesting branch of law. 


The Annual Practice, 1955. Seventy-second Annual Issue 
By R. F. Burnanp, C.B.E., M.A., a Master of the Supreme 
Court, A. S. DIAMOND, M.M., M.A., LL.D., a Master of the 
Supreme Court, and B. G. Burnett-Hatt, M.A., Barrister- 
at-Law, assisted by D. BoLanp, M.B.E., Clerk of the Lists. 


1954. London: Sweet & Maxwell, Ltd.; Stevens & Sons, 
Ltd.; Butterworth & Co. (Publishers), Ltd. Two volumes, 
£5 5s. net. 


Publication of the Annual Practice has taken place earlier than 
usual this year because of the almost unprecedented importance 
of the practice changes embodied in the present edition, most 
of which came into operation on Ist October. The changes 
brought about by the first main group of new rules implementing 
recommendations of the Evershed Report are such as to make the 
White Book, if possible, more indispensable than ever. 


The Residence of Individuals and Its Effect on Liability to 
United Kingdom Income _ Tax. 1954. Tondon: The 
Association of Certified and Corporate Accountants. 2s. net. 


” 


There is no conception in our law which is more “ slippery 
and more difficult to apply to concrete cases than that of 
‘‘residence ’’ and its refinement ‘‘ ordinary residence,” and it 
is almost impossible, except in the simplest possible cases, to 
advise with certainty what view might be reached by the court 
or by the Special or General Commissioners, as the case may be. 
Since the Revenue authorities are themselves in a similar position 
there have tended to be evolved a number of rules of practice : 
it is open to any taxpayer to challenge them in any case but, 
in fact, they are very fair and very widely accepted. 

These rules of practice are admirably summarised in this 
booklet, which can be warmly recommended ; it will supply 
the practitioner with’ guidance which is otherwise not easy to 
acquire except through experience. 


“ SHOP” 


04. How do I make an appointment ? 

By letter, telephone or telegram. Letters should be prepaid 
and dropped in the same letter-box as the football coupons. 
(Not necessarily in the same aperture. Before deciding 
which, study this booklet, the addresses on the envelopes 
and the notice which says ‘‘ London and Abroad’’ or 
“Country,’’ as the case may be. If you make the wrong 
decision, delay may result. And in an exceptional case you 
may be deprived of £75,000 or even of valuable advice.) 


O5. What if I cannot afford the stamp on a letter ? 
Send a postcard. 


06. I do not know a solicitor. What should I do ? 

If you have any friends, ask them to recommend a solicitor. 
If the matter on which you are seeking legal advice has 
already developed beyond that stage, try your bank manager, 
who may be able to suggest someone. If you do not keep 
a banking account, or it is much overdrawn, ask the Secretary 
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of the Law Society in your area. If you do not know the 
Society’s address, look it up in the Law List which you will 
find in your reference library, maintained by the ratepayers. 
If you do not understand how to do that, ask the girl at the 
reception desk ; yes, the one with spectacles. 


Q7. Shall I have to pay my solicitor in advance ? 

No. You should be careful to put the postal order in the 
correct envelope otherwise you may lose money as indicated 
in the reply to question 4. 


Q8. I cannot decide whether I ought to consult a solicttor. 
What should I do ? 

Consult one as soon as possible. 
should have done so long ago. 


Our guess is that you 


Q9. Should I tell my solicitor about my case before my 
interview, or wait until I see him ? 

If there are any papers for him to study, you should send 
them to him some days in advance of your interview in the 
hope that he will find time to study them—or at least pretend 
that he has. You need do no more unless asked, and not 
always then. 


Q10. I have never been to a solicitor’s office before. What 
happens when I arrive there ? 
Nothing. You will be shown into the 


Another client will have taken The Times. 


waiting-room. 
You can try 
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reading the old auction particulars, but the auctions all took 
place long ago (unless the properties were sold previously by 
private treaty, which quite often happens) and that takes the 
edge off it. If you are a woman and must read something, 
but would like to keep your hands clean, keep your gloves 
on to ward off the dust, or better still, read the deed boxes. 
If you are an artist you may be lucky enough to discover an 
original print entitled—we seem to remember—‘‘ A Guid 
Gangin’ Plea.’’ If you are an interior decorator, you may 
ponder such matters as the painting and distempering of the 
room. 


Oll. Do I accept any obligations to my solicitor by consulting 
him ? 

Yes, you accept the obligations implicit in the relationship 
of solicitor and client. In particular, you render yourself 
liable to pay his proper fees and to behave with consideration 
and decorum in your dealings with him. 


O12. What is the nature of the solicitor-client relationship ? 
Ideally, it is a relationship of close accord founded upon 
mutual confidence and respect. 


O13. What should I do to foster it ? 

We think you have the makings of a model client and you 
should study the Ministry’s next booklet on this important 
subject when it has been published. No more now. 


“ Escrow.” 


NOTES OF CASES 


The Notes of Cases in this issue ave published by arvangemeni with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


WORKERS’ COMPENSATION: AURICULAR 
FIBRILLATION 


James Patrick & Co. Proprietary, Ltd. v. Sharpe 


Lord Porter, Lord Oaksey, Lord Reid, Lord Tucker, Lord 
Asquith of Bishopstone. 4th October, 1954 


This was an appeal from a judgment of the Full Court of the 
Supreme Court of Victoria dated 21st October, 1952, on a case 
stated by the Workers’ Compensation Board of that State. The 
appellant was the employer of the late Sydney Allan Sharpe and 
the respondent was his widow. The workman, while travelling 
between his place of residence and his place of employment, 
suffered an auricular fibrillation as a direct result of which he 
died at his home on the same day, 4th December, 1950. The 
post-mortem disclosed microscopic evidence of degenerative 
changes in the heart muscle not specific of any disease. No 
other abnormality was observed. The onset of the auricular 
fibrillation was a sudden physiological change unexpected and 
not designed by the worker. The cause of auricular fibrillation 
appeared not to be known, but it was known to occur with 
certain types of heart disease. The widow claimed compensation 
in respect of her husband’s death under the Workers’ Compensa- 
tion Act, 1928, of Victoria, as amended, particularly by Act 
No. 5128 of 1946. Bys.5 ofthe Act: ‘ (1) If in any employment 
personal injury by accident arising out of or in the course of the 
employment is caused to a worker his employer shall . . . be 
liable to pay compensation . . . (5) . any injury by accident 
to a worker shall be deemed to arise out of or in the course of the 
employment if the accident occurs . (b) while the worker— 
(i) is travelling between his place of residence and place of 
employment...’ By s. 3 (1): ‘‘‘ Disease’ includes any 
physical or mental ailment disorder defect or morbid condition 
whether of sudden or gradual development and also includes the 
aggravation, acceleration or recurrence of any pre-existing disease 
as aforesaid. ‘ Injury’ means any physical or mental injury or 
disease and includes the aggravation, acceleration or recurrence 
of any pre-existing injury or disease as aforesaid.’’ The question 
of law submitted for the opinion of the Full Court was whether 
on the facts found it was open to the board to find that the 
deceased died ‘‘ as the result of injury by accident arising out of 
or in the course of his employment ” with the appellant. The 


Where possible the appropriate page reference is given at the end of the note 


Full Court answered that question in the affirmative, and the 
employer now appealed. 

Lorp Rep, giving the judgment of the Board, said that the 
question was whether by the occurrence of the auricular 
fibrillation personal injury by accident was caused to the 
deceased within the meaning of s. 5 (1) of the Act, reading into 
that section the definitions of ‘‘ disease ’’ and “injury ”’ in s. 3. 
There being no finding that any external event or any action of 
the deceased played any part in causing the fibrillation to happen 
when it did, the case must be dealt with on the footing that the 
fibrillation was due solely to the onset or progress of some 
disease within the man’s body. While in all cases in the United 
Kingdom and in Victoria before 1946 it was necessary, in order 
to establish that the death was due to ifijury by accident, to 
prove that some external event or some action of the deceased 
had caused the sudden physiological change to happen when it 
did, the effect of the definitions of ‘‘ disease ’’ and “ injury ” 
incorporated by Act No. 5128 was to make it no longer necessary 
to associate the sudden physiological change with any external 
event or action by the deceased. If the words of the definitions 
were given their natural meanings, then undoubtedly the 
deceased suffered injury at a time deemed to be in the course of 
his employment. The worker here had died as the result of 
injury by accident arising out of or in the course of his employ- 
ment within the meaning of s. 5 of the Act read with the 
definitions. Willis v. Moulded Products (Australia), Lid. {1951 
V.L.R. 58 was indistinguishable. Appeal dismissed. 

APPEARANCES: Siy Garfield Barwick, ©.C. (Australia), 
C. I. Menhennitt (Australia) and Peter Oliver (Nicholas Williams 
& Co., for Middleton, McEacharn & Shaw, Melbourne) ; 
R. M. Eggleston, Q.C. (Australia), and Harold Brown (Waterhouse 
& Co., for Maurice Blackburn & Co., Melbourne). 

{Reported by Cuarves CLayton, Esq., Barrister-at-Law] 


LAW : SOVEREIGN IMMUNITY: 
PROOF THAT CLAIM NOT ILLUSORY OR FOUNDED 
ON DEFECTIVE TITLE 
Juan Ysmael & Co., Incorpoiated v. Government of Indonesia 
Earl Jowitt, Lord Porter, Lord Oaksey, Sir John Beaumont, 
Mr. L. M. D. de Silva. 7th October, 1954 

Appeal from the Appeal Court of Hong Kong. 


The appellant company, incorporated under the laws of the 
Philippine Islands, on 27th June, 1952, brought an action im 


[3 W.L.R. 539 
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vem against the steamship ‘ Tasikmalaja,’’ which they claimed 
as owners; the vessel was arrested by process of the court. 
On 9th July, 1952, the Government of Indonesia gave notice 
of motion for an order that the writ and all subsequent proceedings 
in the appellants’ action be set aside on the grounds that the writ 
impleaded a foreign sovereign State, and that the Government of 
Indonesia was the owner of the vessel, having bought it from an 
agent of the appellant company, one Starr, or was in possession 
or control or entitled to possession of the vessel. Reece, J., 
in the Supreme Court of Hong Kong (Admiralty Jurisdiction), 
dismissed the motion on 13th September, 1952. On appeal 
by the Government of Indonesia, the Appeal Court of Hong 
Kong on 13th December, 1952, rescinded the judgment of 
Reece, J., and ordered that the writ and all subsequent proceedings 
and orders in the action be set aside on the ground that the action 
impleaded a foreign sovereign State. The company now 
appealed. 
Ear Jowitt, giving the judgment of the Board, said that in 
their lordships’ opinion the view of Scrutton, L.J., in The Jupiter 
1924, P. 236, that a mere assertion of a claim by a foreign 
government to property the subject of an action compelled the 
court to stay the action and decline jurisdiction, was against 
the weight of authority, and could not be supported in principle. 
In their lordships’ opinion, a foreign government claiming that 
its interest in property will be affected by the judgment in an 
action to which it is not a party, is not bound as a condition of 
obtaining immunity to prove its title to the interest claimed, 
but it must produce evidence to satisfy the court that its claim 
is not merely illusory, nor founded on a title manifestly defective. 
The court must be satisfied that conflicting rights have to be 
decided in relation to the foreign government’s claim. When the 
court reaches that point it must decline to decide the rights and 
must stay the action, but it ought not to stay the action before 
that point is reached. Applying that principle to the facts of 
the present case, at the date when immunity was claimed by 
the Government of Indonesia, namely, 9th July, 1952, when the 
validity of the claim first fell to be considered, the Government 
of Indonesia had no interest whatever in the vessel except such 
as arose under an alleged purchase of 13th February, 1952. 
The negotiations for the sale and purchase of the ship were 
conducted between Starr and Major Pamoe Rahardjo, a major 
in the Army of the Republic of Indonesia. Starr was purporting 
to act as agent of the appellants as sellers and Major Pamoe 
as agent for the Government of Indonesia as purchasers. In 
fact, Starr had no authority to sell the ship on the terms specified 
in the agreement of sale, and Major Pamoe was fully aware 
that he had no such authority. The evidence in the record of 
their title to the ship set up by the Government of Indonesia 
appeared therefore to their lordships to be manifestly defective, 
since even if Major Pamoe did not disclose the position of his 
employers, the Government of Indonesia, yet he was the agent 
of that government in carrying out the purchase, and his knowledge 
must be attributed to the government. For those reasons their 
lordships thought that the Government of Indonesia had not 
established that they possessed such an interest in the vessel 
as would show that they were impleaded. Accordingly there 
was no ground for setting the writ aside. Appeal allowed. 
APPEARANCES: Lord Hailsham, Q.C., and R. O. Wilberforce, 
Q.C. (Reid Sharman & Co.) ; Sir Hartley Shawcross, Q.C., and 
R. I. Threlfall (Markby, Stewart & Wadesons). 
(Reported by Cuarces Crayron, Esq., Barvister-at-Law] 


[3 W.L.R. 531 


COURT OF APPEAL 
DAMAGES: LIMITS OF POWER OF APPELLATE COURT 
TO INTERFERE WITH VERDICT OF JURY 
Bocock v. Enfield Rolling Mills, Ltd. 


Singleton, Denning and Morris, L.JJ. 12th July, 1954 


Appeal from McNair, J., and a jury. 

The plaintiff was employed by the defendants as a ‘‘ catcher ’’ 
in their rolling mills and was severely injured when a red-hot 
copper rod jumped out of the rollers and caught him on the left 
foot and ankle. He lost the use of the Achilles tendon of that 
foot, and had to undergo many operations which led to complica- 
tions in his right leg also. At the time of the accident he was 
earning nearly 418 a week, but at the time of the hearing of the 
action his earnings were 48 15s. a week; he had to walk with a 
stick ; and his leisure activities were considerably curtailed. He 
brought an action for damages for negligence, which was heard 
before McNair, J.,andajury. The defendants admitted liability, 
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so that the only issue for the jury was the amount of damages. 
The agreed out-of-pocket expenses, including loss of wages, 
up to the date of hearing were 41,100. The jury assessed the 
total damages, including the out-of-pocket expenses, at £3,850. 
The plaintiff appealed, asking for a new trial on the ground that 
the judge had misdirected the jury and that the damages were so 
low, having regard to the nature of his injuries, that the verdict 
could not stand. 

SINGLETON, L.J., said that he thought the damages were low, 
and if he had been sitting as a judge of first instance he would 
have given considerably more. The Court of Appeal did some 
times interfere with an assessment of damages by a judge sitting 


alone. But the position was different when the trial was by 
jury; it had always been so regarded, and the court should 


not do anything to lessen the importance with which the verdicts 


of juries had been regarded. In Davies v. Powell Duffryn 
Associated Collieries, Ltd. {[1942) A.C. 601, Lord Wright (at 


p. 618) had said: ‘‘ There is an obvious difference between 
cases tried with a jury and cases tried by a judge alone. Where 
the verdict is that of a jury, it will only be set aside if the appellate 
court is satisfied that the verdict on damages is such that it is out 
of all proportion to the circumstances of the case. .’ That 
could not be said in the present case. It was for the jury and 
not for the Court of Appeal to assess the damages. If a plaintiff 
asked for and obtained a jury, he ought to be bound by the 
jury’s assessment of the damages unless it could be said that the 
verdict was out of all proportion to the facts. It was impossible 
to say that here. The appeal must be dismissed. 

DENNING and Morris, L.JJ., agreed. Appeal dismissed. 

APPEARANCES : D. Croom-jJohnson (Amphlett & Co.) ; Bernard 
Caulfield (Hair & Co.). 


{Reported by Miss M. M. Hitt, Barrister-at-Law] [1 W.L.R. 1303 


WILL: NAME AND ARMS CLAUSE: VALIDITY 


In re Murray, deceased; Martins Bank, Ltd. v. Dill 
and Another 

Evershed, M.R., Jenkins and Hodson, L.J J. 

Appeal from Upjohn, J. 

By his will, dated 11th January, 1951, a testator, John George 
Murray, settled an estate known as the Coles Park Estate on the 
first defendant, Richard Patrick Gordon Dill, for life, with 
remainders over. In 1953 the testator made a codicil to his will 
by which he substituted for cll. 8, 9 and 10 of his will the following 
provisions: ‘8. Provided always that every person who under 
the trusts hereinbefore contained becomes entitled as tenant for 
life or in tail male . . . to the possession . . . of the Coles Park 
Estate and also the husband of any female becoming so entitled 
shall unless prevented by death or accident assume the surname 
of Murray either alone or in substitution of his or her usual 
surname (yet so that the name of Murray shall be the last or 
usual name) and shall apply for proper authority to bear and use 
my family arms. 9/ In case any person becoming so entitled or 
being a married woman her husband shall refuse or neglect to 
assume the surname of Murray and arms aforesaid or to make 
such application as aforesaid within one year after he or she 
shall so become entitled or being an infant ...’’; then followed 
certain divesting provisions. ‘‘10. It is my earnest wish and 
desire that every person becoming entitled as tenant for life . . 
to the possession . . . of the Coles Park Estate or in the case of a 
married woman her husband shall continue to use the surname of 
Murray as aforesaid and to bear my family arms so long as they 
are entitled to the possession of the Coles Park Estate.’’ The 
testator died on 11th August, 1953, and the executors took out 
a summons asking whether these provisions in the codicil were 
binding on the first defendant. Upjohn, J., held that they were 
and the first defendant appealed. 

EVERSHED, M.R., said that, the obligations laid on the life 
tenant being in the nature of a divesting clause, a condition 
subsequent, it was necessary that the court should, as [ord 
Cranworth said in Clavering v. Ellison (1859), 7 H.L. Cas. 707, 723, 
be able to see from the beginning precisely and distinctly on 
the happening of what event the preceding estate was to deter- 
mine. That could not be done in the present case for three 
reasons : (1) in particular, in the context of cl. 8 there was doubt 
as to what degree of user of the surname was required by the 
obligation ‘‘ to assume the surname of Murray,’’ that (2) there was 
a real doubt as to the meaning of the phrase ‘‘ assume the surname 
of Murray either alone or in substitution of his or her usual 
surname ...’’ and that (3) the obligation imposed by cl. 8 did not 
correspond with the forfeiture provisions in cl. 9 which resulted 
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in confusion, and, accordingly, the clause was void for uncertainty. 
His lordship also referred to observations of Simonds, L.C., in 
Bromley v. Tryon [1952] A.C. 265, 273. 

JENKINS and Hopson, L.JJ., agreed. Appeal allowed. 

APPEARANCES: FR. W. Goff, O.C., and G. D. Johnston ; Michael 
Albery ; B.S. Tatham (Oswald Hickson, Collier & Co. ; Crossman, 
Block & Co.). 

[Reported by Miss E. DANGERFIELD, Barrister-at-Law] [3 W.L.R. 521 


DAMAGES: ASSESSMENT BY COUNTY COURT JUDGE: 
NO POWER IN APPELLATE COURT TO INTERVENE 
WHERE AMOUNT CONSIDERED EXTRAVAGANT OR 
INADEQUATE 
Shave v. J. W. Lees (Brewers), Ltd., and Another 
Lord Goddard, C.J., Jenkins and Morris, L.JJ. 7th October, 1954 

Appeal from Warrington County Court. 

The plaintiff was a pillion passenger on a motor-cycle driven by 
the second defendant, when it crashed into the back of a stationary 
lorry with a trailer, owned by the first defendants and driven by 
their servant. She suffered injuries and brought an action against 
both the owners of the lorry and the motor-cyclist. The owners 
of the lorry applied for the case to be remitted from the High 
Court to the county court. The county court judge held that 
the sole cause of the accident was that there was no rear light 
on the trailer and that the first defendants were accordingly 
wholly to blame. He then considered the medical reports, 
which stated that the plaintiff had been rendered unconscious 
by the accident, had been an in-patient in hospital for three 
weeks and an out-patient for three months, suffering injuries 
to her jaw and laceration of her scalp; that she still suffered 
some pain in the jaw (though the prognosis was that that pain 
would disappear in time); and that she had a permanent 
disability in that she could only open her mouth 90 per cent. 
The judge expressed the view that the accident was serious and 
awarded the plaintiff £750 damages against the first defendants. 
He ordered that judgment be entered for the second defendant 
against the first defendants. The first defendants appealed, 
inter alia, against the award of damages on the ground that these 
were on the evidence excessive and unreasonable, and asked for 
a new trial. 

Lorp Gopparp, C.J., having held that the court could not 
interfere with the county court judge’s findings’ as to liability, 
said that in his view, having looked at the medical evidence, the 
sum of £750 was a wholly excessive amount. He thought it a 
pity that the judge, probably out of sympathy for a young woman 
who, he supposed, was a good-looking young woman, should give 
such excessive damages. A High Court judge would probably 
have given {100 or £150 at the outside. But, unfortunately, 
in Henderson v. Clifford Watmough & Co. (1939), 161 L.T. 233, 
the Court of Appeal had decided that in cases of excessive or 
inadequate damages, unless it could be shown that the county 
court judge had gone wrong on a point of law, the question as 
to what somebody should receive as compensation for injuries, 
pain and suffering, and so on, was a pure question of fact. That 
case put a difficulty in the way of the first defendants which they 
could not get over. It was one in which the court would have 
overcome the difficulty if they could, because they clearly took 
the view that the damages awarded to the injured plaintiff were 
inadequate. Here, the damages awarded were extravagant ; 
but it followed that the court could not interfere because the 
damages were extravagant, however much they might regret it. 
The appeal must be dismissed. 

Jenkins and Morris, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: IF. W. Beney, QO.C., and Godfrey Heilpern 
(Gibson & Weldon, for John Whittle, Robinson & Bailey, 
Manchester) ; George N. England (Robert Davies & Co., Warring- 
ton) ; A. Edmondson (Browne, Sturgess & Wheeler, Warrington). 

[Reported by Miss M. M. Hirt, Barrister-at-Law} [1 W.L.R. 1300 


QUEEN’S BENCH DIVISION 
SALE OF MOTOR CAR BY HIRER BEFORE TITLE 
ACQUIRED: SERIES OF SUB-SALES 
Butterworth v. Kingsway Motors; Hayton, third party; 
Kennedy, fourth party ; Rudolph, fifth party 
Pearson, J. 2nd July, 1954 
Action tried at assizes. 
On 30th August, 1951, the plaintiff bought a motor car from the 
defendant firm of motor car dealers and used it for several months, 
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the price of the motor car being £1,275. On 15th July, 1952, 
the plaintiff received a letter from B, Ltd., informing him that the 
motor car was their property and the subject of a hire-purchase 
agreement between them and Rk. On 17th July, the plaintiff wrote 
to the defendant firm claiming the return of the purchase price. 
The plaintiff subsequently received a letter from B, Ltd., 
informing him that they had received a cheque from /# which 
was sufficient to discharge their interest under the hire-purchase 
agreement, and a further letter in which Bb, Ltd., stated that the 
cheque had been duly met and that, accordingly, they had no 
further interest in the motor car. The plaintiff then sued the 
defendant firm to recover back the purchase-money that he had 
paid, as on a total failure of consideration. /?, the hirer of the 
motor car, having an option to purchase the vehicle under a 
hire-purchase agreement with B, Ltd., sold the motor car to K, 
a motor dealer, on Ist August, 1951, before she had paid all 
the instalments due. There was strong evidence that FP acted 
in good faith in so selling since she continued thereafter to pay 
a number of instalments due under the hiring agreement and 
when subsequently she learnt that she ought not to have sold the 
car as she had done she informed B, Ltd., of the position. In the 
meantime, on 11th August, 1951, A had resold the car at a small 
profit to H, a produce merchant, who, so far as A’ knew, required 
the car for his own use and not for the purpose of resale. A acted 
in good faith in reselling, believing he had a right to sell the 
motor car, as also did H, when he on the same day resold the 
motor car to the defendant firm at a profit of £15. H/ knew when 
he sold the car to the defendant firm that they required it for the 
purpose of resale, as indeed they did resell the motor car, in good 
faith, to the plaintiff as appears above. On 25th July, 1952, R 
paid to B, Ltd., a sum which covered the outstanding balance 
of instalments and the sum required to complete the purchase 
under the hire-purchase agreement. The defendant firm issued 
a third-party notice against their vendor, H, claiming to be 
indemnified against their sub-vendee’s (the plaintiff in the action) 
claim and the costs thereof, on the ground that there was an 
implied condition in the contract of sale between the defendant 
firm and the third party that the third party had a right to sell 
the motor car. The third-party notice was followed by a statement 
of claim and defence and there were similar fourth- and fifth-party 
notices issued by H against A and J against FP, respectively. 
The substance of each of the claims against the third, fourth and 
fifth parties was for damages for breach of the implied condition 
that the vendor had a right to sell. 

PEARSON, J., said that as R had completed the payment of the 
sum outstanding on 25th July, 1952, on that day she acquired title 
from B, Ltd. On 12th.September, the plaintiff claimed 41,275 
by specially indorsed writ as money had and received, on a 
consideration which had wholly failed. The letter of the 
plaintiff to the defendant firm of 17th July, 1952, constituted a 
rescission of the contract, and the plaintiff was entitled to 
rescind (Rowland v. Divall {1923} 2 K.B. 500). He was entitled to 
claim the return of his money, while holding the car at the disposal 
of the defendant firm. As to the present ownership of the car, the 
right view was that FR did acquire title as against B, Ltd., and 
the title so acquired went to feed the previously defective titles 
of the subsequent buyers and enured for their benefit (Whitehorn 
Brothers v. Davison {1911} 1 K.B. 463), so that title vested in 
the defendant firm on 25th July, after the plaintiff had rescinded. 
Although the writ was not issued until later, the plaintiff's 
right had crystallised on the 17th, and he was entitled to recover 
the purchase price. The defendant firm, as against //, were entitled 
as damages for breach of warranty of title to £475, the difference 
between the purchase price recovered by the plaintiff and the 
value of the car on 25th July, estimated at /800. They were 
also entitled to the costs payable to the plaintiff and their costs 
(as between solicitor and client) of resisting the plaintifi’s claim 
and (as between party and party) of the third-party proceedings, 
as it was reasonable for them to resist the claim (Hammond v. 
Bussey (1887), 20 O.B.D. 78). As between H and Kk, prima facie 
the damages were £1,015, the price paid, but these should be 
reduced to the amount actually payable by H to the defendants 
plus his costs in the third- and fourth-party proceedings taxed as 
above ; and a similar order would be made as between A and R. 

Order accordingly. 

APPEARANCES: A. Rankin (Berkson & Berkson, Birkenhead) ; 
I’, Atkinson, Q.C., and Carus (Rollo & Mills-Roberts, Liverpool) ; 
G. Burrell (Brighouse, Jones & Co., Ormskirk) ; Bingham (Leo. 
Kennedy & Glover, Ormskirk) ; G. J. Bean (A. Halsall & Co., 
Birkenhead). 

(Reported by F-. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1286 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 


MAINTENANCE: INCREASE IN HUSBAND’S MEANS: 
WIFE’S EARNING POWERS 
Le Roy-Lewis v. Le Roy-Lewis 
Barnard, J. 2nd July, 1954 
Originating Summons. 


A husband who deserted his wife in 1952 had been allowing her 
since the marriage in 1947, when she gave up her employment as 
a shop assistant, {5 a week housekeeping money (out of which she 
paid rent of 30s. to her mother), and had provided her with other 
benefits. In addition to some 45 10s. a week which he received at 
the time of these proceedings from his employment, the husband 
was in receipt of an income from a trust settlement which had 
steadily increased from some £480 net in 1949-50 to some £915 net 
in 1953-54. After deserting his wife, the husband reduced her 
allowance to 43 a week, and she accordingly applied for 
periodical payments under s. 23 of the Matrimonial Causes Act, 
1950. 

BARNARD, J., referred to Scott v. Scott [1951] P. 245, at 
p. 248: “ As I understand it, the question of what is reasonable 
maintenance for the wife and children has to be considered 
with reference to the husband’s common-law liability to maintain 
his wife and children, and the word ‘ reasonable’ no doubt 
has to be interpreted against the background of the standard 
of life which he previously had maintained,’ and said that, 
while that passage was a good guide, it was not an exhaustive 
one because, whatever the previous standard of life might have 


SURVEY OF 


STATUTORY INSTRUMENTS 


Act of Sederunt (Alteration of Court of Session Fees), 1954. 
(S.I. 1954 No. 1313 (S.146).) 

Cold Storage (Control of Undertakings) (Revocation) Order, 
1954. (S.I. 1954 No. 1312.) 

Export of Goods (Control) (Amendment No. 2) Order, 1954. 
(S.I. 1954 No. 1322.) 1s. 2d. 


London Traffic (lVrescribed Routes) (No. 19) Regulations, 1954. 
(S.I. 1954 No. 1319.) 

National Health Service (Kast 
Scheme) Approval Order, 1954. 
6d. 


Fife Hospitals Endowments 
(S.I. 1954 No. 1308 (S.143).) 


National Health Service (Glasgow Homoeopathic Hospitals 
Endowments Scheme) Approval Order, 1954. (S.I. 1954 
No. 1310 ($.145).) 6d. 

National Health Service (Glasgow South-Western Hospitals 
Endowments Scheme) Approval Order, 1954. (S.I. 1954 


No. 1309 (S.144).) 6d. 
National Health Service (Northern Ayrshire Hospitals Endow- 


ments Scheme) Approval Order, 1954. (5.1. 1954 No. 1316 
(S.149).) 6d. 
Agricultural Holdings—Pkroposep CLAUSE IN TENANCY 


AGREEMENTS PRECLUDING RECOGNITION AS MARKET GARDENS 


Q. We act for the owners of a large number of agricultural 
holdings, some of which in all probability constitute “ market 
gardens’ within the meaning of the Agricultural Holdings 
Act, 1948. Is it possible to include in the tenancy agreement a 
clause to the effect that the holding shall not be recognised as a 
market garden, and that nothing in the agreement shall be 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice”’ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. esponsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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been, the court must take into account, if, as in the present 
case, it was the fact that the husband’s means had very much 
increased, that if the husband had not deserted his wife, she 
would have received some benefit from his increased means 
of which the wife should not be deprived. She should be put 
in the position in which she would have been but for the husband's 
wrongdoing in deserting her. The £3 a week which the husband 
had been allowing his wife was not reasonable maintenance 
for her. It had been suggested that, because she was working 
before the marriage and was still young, and as there were no 
children, she ought to start earning her living again, with as far 
as he (his lordship) could see only one object, to reduce the 
amount of money that the husband should pay her. That 
view was not to be accepted. The wife might have been fortunate 
in marrying someone who had brought about an improvement 
in her financial and possibly her social position ; but it had been 
through no fault of hers that the married life together had come 
to an end, and there was no reason whatever why she should 
go back to earning in order to reduce the husband’s liability to 
maintain her. His lordship referred to the increase in the net 
income from the trust settlement and said that, as the husband 
had {25 a week net from the trust settlement and from what 
he earned, which was purely spendable income, he would order 
him to pay such sum as after deduction of income tax at the 
current rate would amount to £6 a week. Order accordingly. 

APPEARANCES: T. M. Eastham (C. Butcher & Simon Burns) ; 
G. D. Lovegrove (Burton, Yeates & Hart for Malcolm, Wilson and 
Cobby, Worthing). 


(Reported by Joun B. Garoner, Esq., Barrister-at-Law) 


THE WEEK 


National Health Service (Paisley and District Hospitals Endow 
ments Scheme) Approval Order, 1954. (S.I. 1954 No. 1325 
(S.152).) 6d. 

National Health Service (Royal Scottish National Institution 
Endowments Scheme) Approval Order, 1954. (S.[. 1954 
No. 1323 (S.150).) 6d. 

National Health Service (Southern Ayrshire Hospitals Endow- 
ments Scheme) Approval Order, 1954. (S.I. 1954 No. 1315 
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(S.148).) 6d. 
National Health Service (Southern Lanarkshire Hospitals 
Endowments Scheme) Approval Order, 1954. (S.I. 1954 


No. 1324 (S.151).) 6d. 

National Health Service (West Fife Hospitals Endowments 
Scheme) Approval Order, 1954. (S.I. 1954 No. 1307 (S.142).) 
6d. 

Nene River Board (Abolition of the Commissioners of Sewers 
for the Hundred of Wisbech) Order, 1954. (S.I. 1954 No. 1328.) 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. | 


PRACTICE 


taken to be consent by the landlords to an improvement for 
which a tenant is entitled to claim compensation under that 
Act? Or is this a benefit out of which the tenant cannot 
contract ? Would it preclude him from applying to the Minister 
under s. 68 ? 

A. In our opinion, a market garden now being a sub-species of 
agricultural holding, the suggested clause could not produce 
the desired effect: the tenant’s right to make an application 
under the Agricultural Holdings Act, 1948, s. 68, permits of 
‘“‘ representations ’’ being made by the landlord, but a repre- 
sentation urging that the tenant had agreed to contract out 
would not be relevant. This view, based on a reading of ss. 67 
and 68, is further supported by the provisions of s. 69 which 
show to what extent contracting out is permissible. 


-TENANT’S CLAIM FOR COMPENSATION 
DvuE To DEFECTIVE ROoF 


Landlord and Tenant 
FOR DAMAGE 
Q. Our client A is the landlord of a block of flats which are 
within the Rent Restrictions Acts, but the rentals are outside 
the Housing Act. B is the tenant of one of the flats at a rental 
of £130 per annum exclusive and originally held under a monthly 
tenancy, which has now been converted into a statutory tenancy 
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by service of the appropriate notice of increase under the Rent 
Acts. There was no provision in the original agreement as to 
any obligation by either the landlord or the tenant for the repair 
of the roof or exterior of the premises, the tenant being responsible 
for keeping the interior in good and substantial repair and 
condition. It appears that the roof over B’s flat was defective 
and as a consequence of a downpour of rain B complains that 
damage was caused to his pelmets, carpets and decorations. 
B further claims to be compensated by A therefor on the ground 
that the roof and common parts of the block of flats belong to 
A and that as B’s property has been injured by the defective 
state of A’s premises A is liable in nuisance for the damage 
done. We are of the opinion that B is incorrect and that the 
position so far as a tenant is concerned is different from that of 
a third party. Furthermore, we do not agree that A is, in fact, 
in occupation of the roof and there was no reference in the 
agreement excluding the roof from the letting. Is the position 
in any way affected if B had pointed out to A the fact that the 
roof was defective ? 


A. There is, as far as we know, no direct authority to show 
whether, the agreement being silent on the subject, the roof is 
retained or demised by A. The outside walls of the flat are 
demised (Hope v. Cowan [1913] 2 Ch. 309 (C.A.)); but in the 
case of a common roof of a building built as a block of flats, 
which appears to be A’s case, we incline to the opinion that the 
roof is not comprised in the tenancy. Liability for nuisance 
in such circumstances has been the subject of a number of 
decisions, and on the strength of Cockburn v. Smith [1924] 2 K.B. 
119 (C.A.) we consider that the law is that A is responsible 
for keeping the roof in repair so as not to cause injury to B, 
but that the responsibility is not absolute (as had been said in 
Hart v. Rogers [1916] 1 K.B. 646), and that it is limited to taking 
reasonable care to remedy defects of which he has had notice. 
See also Kiddle v. City Business Properties, Ltd. [1942] 1 K.B. 269. 


Title—CONVEYANCE—No STAMP SHOWING THAT INCREMENT 
VALUE PARTICULARS DELIVERED 


Q. Solicitors concerned in purchasing from a client of ours 
have raised a requisition with regard to the stamping of a 
conveyance dated 17th May, 1910. The conveyance appears 
to be incorrectly stamped by reason that there is no I.V.D. stamp 
impressed thereon as required by s. 4 of the Finance (1909-10) 
Act, 1910. The solicitors concerned maintain that the document 
is incorrectly stamped and require us to put the matter right. 
Can anything be done after so many years have elapsed to put 
the matter right ? We have no evidence to show why the 
I.V.D. stamp was not impressed. 
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A. We know of no procedure for putting this matter right. 
It is arguable, however, that the absence of the stamp is not a 
defect in title because s. + of the 1910 Act was repealed as from 
18th July, 1923, by the Finance Act, 1923. As the provisions 
as to increment value (for the purposes of which the particulars 
were required) had been repealed earlier, the absence of the 
stamp can have no practical effect, and so it is difficult to see 
how it can be a defect in title. See the comment on these lines 
in Emmet on Title, 3rd Supp. to 13th ed., p. 94. We suggest, 
therefore, that the solicitors for the purchaser be asked not to 
insist on the requisition for these reasons. 


Affiliation Order—ARREARS 


Q. An affiliation order was made against the father of a 
bastard child in 1926. Intermittent payments were made under 
the order from time to time and by the year 1940 the arrears under 
the order amounted to £114. In May, 1940, the mother sought to 
recover the arrears and a committal was ordered against the 
father suspended on payment of a weekly sum to clear the arrears. 
The last payment was made in 1944, when over £100 were still 
outstanding under the original order. The mother now seeks to 
recover the balance of the arrears in the magistrates’ court and 
seeks to issue a warrant against the father. Is this possible, 
and can it be said that the whole of the arrears are statute- 
barred ? Is there any period of limitation applicable to the 
recovery of money under affiliation orders ? 


A. The Magistrates’ Courts Act, 1952, s. 74 (2), allows a 
complaint for arrears under an affiliation order to be ‘‘ made at 
any time notwithstanding anything in this or any other Act.”’ 
Prior to that Act, it was considered that only six years’ arrears 
were recoverable because of the Limitation Act, 1939, s. 2 (1) (d) 
(see 95 Sot. J. 112). The view is advanced in Paley on Summary 
Convictions, 10th ed., however, that the cited words from s. 74 (2) 
of the 1952 Act now allow proceedings for arrears accrued more 
than six years ago (see p. 147). It would seem, therefore, that 
the mother’s new complaint may embrace all arrears not dealt 
with by the committal order of May, 1940. The Magistrates’ 
Court Act, 1952, s. 76, allows the magistrates to remit some or all 
of the arrears. The maximum imprisonment imposable on one 
complaint is three months and, if the term imposed on the new 
complaint is served, all the arrears covered by it will be wiped 
out. The magistrates must not impose imprisonment unless 
there has been wilful default or culpable neglect by the defendant 
(s. 74 (6)). All the payments between the 1940 committal 
order and 1944 should have been appropriated to the arrears 
under the 1940 committal order (FR. v. Miskin Lower Justices ; 
ex parte Young [1953] 1 Q.B. 533). It is a matter for the 
magistrate before whom the complaint is made whether to issue 
a summons or a warrant. 


PERIOD OF LIMITATION 


NOTES AND NEWS 


Honours and Appointments 


The Lord Chancellor has appointed Mr. RoBpert Ebwarp 
BALL, M.B.E., to be a Master of the Supreme Court of Judicature, 
Chancery Division, with effect from 8th November, 1954. 

The Lord Chancellor has appointed Mr. JosSEPH EDGAR WILFRED 
Bootu, an Assistant Registrar of County Courts, to be, in 
addition, Joint District Registrar in the District Registry of the 
High Court of Justice in Manchester, with effect from 
12th October, 1954. 


Councillor HAROLD PiPEs, solicitor, of Melbourne, Derbyshire, 
has been elected president of Derbyshire Association of Parish 
Councils. 


Personal Notes 


Mr. Josiah Stanley Hincks, solicitor, of Leicester, was married 
on 16th October to Miss Davina Ann Lawrence, of London. 





Miscellaneous 
THE SOLICITORS ACTS, 1932 TO 1941 


On 1st October, 1954, the practising certificate of CHARLES 
WALTER SturTON, of 114 Park Road, Peterborough, Northants, 
and Cumbergate, Peterborough, Northants, a solicitor of the 
Supreme Court, was suspended by virtue of the fact that he 
was adjudicated bankrupt on 1st October, 1954. 


WILLIAM MCKENZIE MACKENZIE, of 29 Willingdon Road, 
Eastbourne, Solicitor, having, in accordance with the provisions 
of the Solicitors Acts, 1932 to 1941, made application to the 
Disciplinary Committee constituted under the Act*that his 
name might be removed from the Roll of Solicitors at his own 
instance on the ground that he desires in due course to be called 
to the Bar, an Order was, on 14th October, 1954, made by the 
Committee that the application of the said William McKenzie 
Mackenzie be acceded to and that his name be removed accordingly 
from the Roll of Solicitors of the Supreme Court. 


COUNTY OF THE ISLE OF WIGHT DEVELOPMENT 
PLAN, 1952 

On 6th August, 1954, the Minister of Housing and Local 
Government approved (with modifications) the above develop- 
ment plan. A certified copy of the plan as approved by the 
Minister has been deposited for public inspection at the County 
Planning Department, Hazards House, High Street, Newport, 
I.W., and certified copies or extracts of the plan so far as it relates 
to the undermentioned districts have also been deposited for 
public inspection at the places mentioned below: Borough of 
Newport—17 Quay Street, Newport, I.W.; Borough of Ryde 
5 Lind Street, Ryde, I.W. ; Urban District of Cowes—-Northwood 
House, Cowes, I.W.; Urban District of Sandown-Shanklin 
Town Hall, Shanklin, I.W.; Urban District of Ventnor 
Salisbury Gardens, Ventnor, I.W.; Rural District of the Isle of 
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Wight—30 Pyle Street, Newport, I.W. The copies or extracts 
of the plan so deposited will be open for inspection free of charge 
by all persons interested between the hours of 10 a.m. and 4 p.m. 
from Mondays to Fridays inclusive, and 9.30 a.m. and 11.30 a.m. 
on Saturdays. The plan became operative as from 12th October, 
1954, but if any person aggrieved by the plan desires to question 
the validity thereof or of any provision contained therein on the 
ground that it is not within the powers of the Town and Country 
Planning Act, 1947, or on the ground that any requirement of 
the Act or any regulation made thereunder has not been complied 
with in relation to the approval of the plan, he may, within six 
weeks from 12th October, 1954, make application to the High 
Court. 





Mr. W. O. BAINTON 


With reference to the reported judgment of Judge Clothier at 
Lambeth County Court on Friday, 15th October, 1954, Mr. W. O. 
Bainton, the principal of Messrs. Marcy and Co., solicitors, of 
14 Old Square, Lincoln’s Inn, W.C.2, desires it to be known 
that neither he nor his firm has, and never has had, any con- 
nection whatsoever with Arthur Bertram Waters or any company 
with which Waters’s name has been associated. 


A Special University Lecture in Laws on “ Television and the 
Law of Copyright ’’ will be given by A. Goodman, M.A., LL.B., 
LL.M., at the London School of Economics and Political Science, 
Houghton Street, Aldwych, W.C.2, at 5 p.m. on Monday, 
lst November, 1954. The chair will be taken by Professor 
O. Kahn-Freund, LL.M., Dr.jur., Professor of Law in the 
University of London. The lecture is addressed to students 
of the University of London and to others interested in the 
subject. Admission is free and without a ticket. 

A Special University Lecture in Laws on “ Four Years of Legal 
Aid’ will be given by Sir Sydney Littlewood, Member of the 
Council of The Law Society and formerly Chairman of the Legal 
Aid Committee of The Law Society, at University College 
(Eugenics Theatre), Gower Street, W.C.1, at 5 p.m. on Monday, 
8th November, 1954. The chair will be taken by Professor 
G. L. Williams, M.A., LL.D., Quain Professor of Jurisprudence 
in the University of London. The lecture is addressed to 
students of the University of London and to others interested 
in the subject. Admission is free and without a ticket. 


ESTATE DUTY—WITHDRAWAL OF EXTRA-STATUTORY 
CONCESSIONS 

The Board of Inland Revenue have issued the following 
notice :— 

Estate duty concessions Nos. 12 and 13—see p. 104 of the 
93rd Report of the Commissioners of Inland Revenue (Cmd. 8103) 
—refer to the practice whereby, in the application of relieving 
sections, certain property which is not strictly settled property, 
e.g., property held in joint tenancy, is treated as settled property 
and reversionary interests which are settled property are treated 
as free estate, where such treatment is to the taxpayer’s interest. 

One of the relieving sections in relation to which these con- 
cessions have operated in s. 16 (3) of the Finance Act, 1894, 
which relieved unsettled estates not exceeding {£2,000 from 
aggregation with settled property passing on the same death. 

As respects deaths occurring on or after 30th July, 1954, 
s. 33 (1) of the Finance Act, 1954, has substituted a new s. 16 (3), 
which, besides increasing the figure of £2,000 to £10,000 and 
introducing a “‘ tapering ’’ provision, requires settled property 
which was provided out of the deceased’s resources or of which 
he was competent to dispose and has disposed to be grouped with 
the unsettled property for the purpose of determining whether 
relief is due under the subsection. The Chancellor of the 
Exchequer has accordingly decided that the above-mentioned 
concessions shall not be granted in cases falling under the new 
s. 16 (3), i.e., where the death occurred on or after 30th July, 
1954. The concessions will continue to operate as at present 
in relation to other relieving sections. 


DOUBLE TAXATION CONVENTION: SWITZERLAND 


A double taxation convention between the United Kingdom 
and Switzerland was signed in London on 30th September. 
The convention, which is subject to ratification, provides for the 
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avoidance of double taxation of income and profits, and is 
expressed to take effect in the United Kingdom from 6th April, 
1953. 

The convention is in general similar to those which the United 
Kingdom has already made with a number of other European 
countries. 

The full text will be published shortly by H.M. Stationery 
Office. : 


OBITUARY 
Mr. F. 0. ROBERTS 


Mr. Frank Owen Roberts, solicitor, of Liverpool, died on 
12th October, aged 86. He was admitted in 1893. 


Mr. E. A. ROOTHAM 


Mr. Ernest Augustus Rootham, retired solicitor, of Barnstaple, 
died recently. 


SOCIETIES 


The sixth annual general meeting of the Mip-SurRREY Law 
Society was held at Kingston-on-Thames on 7th October, 1954, 
at which Mr. J. C. Cotton, of Sutton, was elected president. 
Mr. S. E. Mann, of Leatherhead, and Mr. G. A. Smith, of New 
Malden, were elected vice-presidents. Mr. W. E. Balmer, of 
Kingston-on-Thames, was elected honorary secretary. Mr. J. A. 
Cooke, of Kingston-on-Thames, was elected honorary treasurer. 
The annual dinner and dance of the Society is to be held at the 
Berkeley Rooms, Putney, on Friday, 18th March, 1955. 





The WorsSHIPFUL COMPANY OF SOLICITORS OF THE CITY OF 
LonpoN announce that Mr. C. E. Mills, J.P., has been installed 
as Master of the Company, with Lieut.-Col. and Alderman Sir 
Cullum Welch, O.B.E., M.C., as Senior Warden, and Mr. R. T. D. 
Stoneham, C.B.E., C.C., as Junior Warden. 





THE Union Society oF LonpoNn announce the following 
subjects for debate in November, 1954: Wednesday, 3rd, ‘‘ That 
Sir Winston Churchill’s retirement is overdue’’; Wednesday, 
10th, ‘‘ That this House would welcome legislation to prohibit 
restrictive practices in industry’’; Wednesday, 17th, no 
meeting ; Friday, 19th, Joint debate with Gray’s Inn Debating 
Society : ‘‘ That this House considers that Great Britain should 
get out of Cyprus.’”’ At this meeting the Union Society will 
be guests of the Gray’s Inn Debating Society ; Wednesday, 24th, 
“That History teaches us nothing.’’ Meetings are held in the 
Common Room, Gray’s Inn, at 8 p.m. 


Tue Unitep Law Society announce the following debates 
for November, 1954, to be held in Gray’s Inn Common Room, 
at 7.15 p.m.: Monday, Ist, ‘‘ That the present system of training 
Bar students and articled clerks is antiquated and in need of 
complete reform’’; Monday, 8th, ‘‘ This House approves of 
Lord Justice Denning’s remark—‘ Such is the morass into which 
the law has floundered in trying to distinguish between licensees 
and invitees ’ in Dunster v. Abbott {1953} 2 All E.R., at p. 1574’ ; 
Monday, 15th, ‘‘ This House reluctantly agrees that lawyers are 
a regrettable necessity ’’; Monday, 23rd, ‘‘ That World War III 
should be fought against the Communist States as soon as the 
U.S.A. and her allies feel strong enough to win’’ ; Monday, 29th, 
‘That a division of the Labour Party by the formation of an 
independent party led by Mr. Aneurin Bevan would be a disaster 
for Great Britain.”’ 
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